N

WWWWWWW@W/WW
for) T gETE dRH Ha@yyf oty
THAUIS

aRare ¥ - 11/17/2585 f&id : 14.09.2011
~ WA Hew 4 TR, et

TIER-T Sl <ot ¥ i 12.09.2011 ) YR JHMER “T0.W.0E, 3R 3 e
FRIR T RGN b1 arE ¥ @@ uedl, U @ Al GeRTid AR | 8 o sifdrd & 13 gt Aifg gl ur
TS B T I W ¥ W 5] 71 UG R & B W0l WA BT 8 )

3¥T: 3refierep, Hars HERTE SRUTe, STIYR Bl QHER-UA § UM AR Pl Bl Ui 951 ax
Ty & Rl o &) U 7 ) 3rafe & 3o o) &g PR fraromd |

TATael fi&Aid 14.10.20 11 W 478 |

(va.1m. <)

Complaint No. 11/17/333 ) 23rd September, 2011

Order
Division Bench

The complaint of the applicant Shri Jagdish Prasad Sharma, former Patwari, is that he was convicted in casc
No. 64/98 of Rajasthan State Bureau of Investigation and sentenced to rigorous imprisoniment and fine and he was
dismissed from service vide order No. 1381 dated 30.01.2006. On his appeal the Rajasthan High Court had
stayed the orde: of the trial court. He had applied again and again to District Collector, Jaipur and Secrclary,
Department of Personnel, Government of Rajasthan for his reinstalement in the service based on the stay of the
High Court, but they have not acceded to hisreguest. He prayed for the intervention of this Commission for his
reinstatement and payment of his salary for the period during which remained dismissed.

The Single Bench of the Commission had vide its order dated 02.02.2011 had asked for a report from
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District Collector, Jaipur, about the action taken by him on the order of the High Court. On a fresh application of
the applicant dated 18.07.2011 addressed to the Secretary of this Commission, the Secretary in his order dated
01.08.2011 observed that even after five years of the order of the Hon’ble High Court the applicant was ncither
taken back in the service nor any cffort was made to get the stay vacated and directed that the Collector should
appear with the factual position on 18.08.2011 failing which ex-party decision will be taken for which the officers
concerned will be personally responsible.

District Collector, Jaipur, has reported vide his letter No. 2202 dated 17.08.2011 that based on the conviction
of'the applicant and his sentencing for one year’s rigorous imprisonment and fine of Rs. 1000, he was dismissed
from service vice his office order No. 1381 dated 30.01.2006 and on his appeal the Hon’ble High Court, Jaipur,
had on 28.10.2005 stayed his scntence, the application of Shr Jagdish Prasad Sharma was referred for guidance
to the State Government and the State Govermmnent has vide its letter dated 17-01-2011 has intimated that the
order of the Collector dismissing the applicant was as per the rules and there was no ground for reviewing the
decision.

The Secretary of the Commission has put up this letter of the Collector before Hon’ble Member (K) on
16.09.201 1 observing that the appeal against the conviction and sentencing of Shri Jagdish Prasad Sharina is
pending before the High Court, which implies that he might be exonerated, in case the appeal is accepted, the
decision in the matter is likely to take many years and hence on humanitarian ground, the Commission may consider
his re-induction in the service. As per the directions o fthe Hon’ble Members of the Commission, the matter was
put up before the Commission during its meeting on 21-09-2011. After considering the matter, the Commission
directed that the complaint be put up before the Division Bench ofthe Commission on 23-09-2011 for appropriate
directions. Accordingly, this complaint has come up before the Division Bench today.

We fcel that it was beyond the powers of the Secretary of this Commission to summon District Collector,
Jaipur, before him on 18-08-2011. Neither the Protection of Human Rights Act, 1993, nor any Rule framed by this
Commission under this Act, authorizes the Secretary of the Commission to pass the orders he passed on 01.08.2011
or to call any authority before him. While it is the Registry of this Commission that puts up such matters before the
Hon’ble Members, the fact that in this case the Secretary deemed it necessary to make a deviation from the normal
practice and himself put up the case before the Commission with a plea for compassion for the applicant even after
the Collector has explained the reasons for not reipstating the applicant makes the role of the Secretary dubious
and raises a suspicion that he has some personal interest in this ccmplaint. We advise the Secretary to confine
himself'to the role assigned to him by the Protection of Human Rights Act, 1993.

On perusing the records relating to this complaint, we {ind that the order of the Hon’ble High Court dated
28-10-2011 has only allowed the application of the applicant for the suspension of his sentence, and there is no
stay on the conviction of the applicant. In these circumstances, we are of the opinion that neither the order of the
Collector dated 30-01-2006 nor the clarification issued by the State Government on 17-01-2011 can be faulted.
Moreover, if the applicant felt aggrieved by the failure of the Collector/State Government to reinstate hirn based on
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the so called stay orders of the Hon’ble High Court, the High Court, and not this Commission, was the appropriate

forum for taking up his grievance. This Comunission has neither got powenrs to intervene in such matters and .

interpret the orders of the Hon’ble High Court nor are we inclined the orders of the Hon'ble High Court nor are we
inchned to show any sympathy for public servants convicted for offences of corruption. Hence, the application of
the Applicant is hereby dismissed. The applicant and District Collector be informed accordingly.

(Dr. ML.K. Devarajan) (H.R. Kuri)
Member : Member
Complaint No. 11/17/3758 ; 23rd September, 2011
11/17/2258
Order

Division Bench

On 16-08-2011, the complaint dated 12-08-2011 of Shri Gurvender Jit Singh, COO, of Jeet and Jeet

Glass and Chem, P. Ltd., Jaipur, addressed to the Secretary of this Commission was received in the Commission -

atteging that Superintendent { Anti-Evasion), Central Excise, Jajpur, conductex| as search of his premises on 29.06.2011
for evasion of service tax. He stated that on 01.07.2011, he submitted copies of circulars which exempts his firm
from excise duty and no action has been taken. He termed the actions of the Excise Department Officers as mala
fide.

On 17.08.2011, the Secretary of the Commsion wrote a D.O. letter to Commissioner, Central Excise,
Jaipur, Directing him to took into the complamt and send a report to the Commission within 15 days along with the
officer-in-charge of the case. On 25.08.2011, Commissioner, Central Excise, replied that the matter is being
investigated under the provisions of Central Excise Act, 1944, the representatives of the finm bave not attended
before the authorities in response {0 summons issued to them to attend on 17-19, August, 201 1, the contents of the
representation will be taken into consideration during the investigation and since the investigation is pending the
reply to the representation is not warranted at this stage.

Upon'receipt of the above letter, the Secretary of the Commission wrote another strongly worded D.O.
letter on 29.08.2011 to Commissioner, Central Excise, directing that the departmental stand on the matter be
clarified and that the person concemed be sent to the Commission on 20.08.2011. The Registry of the Comnmission
has sent a notice on 05.09.2011 to Commissioner, Central Excise, to send the report before the next date of
heaning on 20.09.201 1. In the meantime, Chief Commissioner, Customs & Central Excise, vide his D.O. letter dt.
30.08.201 1 took up the matter with the Chief Secretary, who has forwarded the above letter to the Commission.
The comments of the Secretary was called for on the letter of the Chief Commissioner and on certain basic issues
and procedures involved in the working of this Commission. The Secretary has submitied his comments on 11-09-

201 and 14-09-2011.
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On receipt of these comments, the Secretary was directed to place this case before the Division Bench of the
Commission. However, the Secretary made a submission on {6-09-2011 that benches can be constituted only by
the Chairman of the Commission and at present the post of the Chairman is lying vacant. Hence, the matter was
directed to be put up before the Commussion in its nexi meeting. Accordingly, the matter was taken up for consideration
by the Commiission in its meeting on 21.09.2011. The Secretary, who 1n his notings was very emphatic at several
places to assert that he was an essential part of the Commission, failed to make an appearance in this meeting in
spite of notice issued to him and his being available in his office during the meeting. The Commission directed that
a division bench be constituted with the two available Members of the Commission and this matter be put up
before the division bench on 23.09.2011.

Subsequently we have also received copies of letter No. 133 dated 22.09.2011 of Commissioner, Central
Excise, Jaipur, requesting to be intimated whether the D.O. letters of Secretary of this Commission dated 17.08.2011
and 29.08.201 I wereissued under the instructions of the Commission. The Commissioner has also invited our
attention to section 21 (5) of the Protection of Human Rights Act, 1993, and opined that since his department delas
with matters mentioned in List I, of Seventh Schedule of the Constitution the matter does not seem to fali under the
junisdiction of the State Commission.

We have gone through the entire records relating to this case. We feel that there are certain basic issues
regarding the working of this Commission which needs to be deliberated and decided before giving any decision on
this complaint. These include (i) whether the State Commissions are emplowered to look into complaints against
Central Government Departments; (ii) whether the Secretary of the Commission is authorized under the law and/
or rules to call for reports and issue directions on the complaints received in the Commission; (iii) whether it is
proper for the Comuinission to entertain the complaints of legat entities other than human beings, and (iv) whether it
is proper for the Commission to Jook into complaints regarding raids/searches organized by authorities by law to
organize raids and searches.

Regarding issue No. (1), the Secretary of the Commission is of the view that no organization, whether Central
or State, can claim exemption from the jurisdiction of the Commission. He has relied on section 17 (i) and section
29 of the Protection of Human Rights Act, 1993. However, we are of the view that these powers are subject to
section 21 (5) of the Act which limits the powers of the State Commissions to matters contained in List 1] and List
11 of Seventh Schedule to the Constitution. Centrat Excise and Service Tax are not matters listed in these two lists.
Hence, prima facie it appears that the Statc Commissions do not have any jurisdiction over the Customs, Central
Excise & Service Tax related matters. The Commission will separately go into this crucial matter before taking a
final decision on this issue. However, a decision on this complaint need not wait for a decision on this issue.
However, a decision on this complaint necd not wait for a decision on this point as we are of the opinion that the
decision on the other issues framed in the previsous para will be sufficient to decide on the maintainability of this

complaint.
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Regarding issue No. (ii), the Secretary has expressed the view that he is an essential part of the Commissjon
and on receipt of complaints he is competent to call for reports, even issue ‘Note Advisory’ and when the reports
are received, his office process and put them up before the Commission for final decision. We are unable (o agree
with the views of the Secretary. The definitions of the National Human Rights Commission contained in section 3
(2) and that of the State Human Rights Commission contained in section 21 (2) of the Act do not include the
Secretary General/Secretary in the definition of the Commissions. They are the Chief Exccutive Officers of the
Commissions who will exercise the powers delegated to them and section 3 (4) explicityly prohibits the delegation
of any judicial powers to the Secretary General. We have not come across any provision either in the Act orin the
Rajasthan Statc Human Rights Commission (Procedure) Regulations, 200), framed by this Commission, which
authorises the Secretary of the Commission to accept, take cognizance, order enquiry or issue any directions in the
complaints received in the Commission. These are judicial functions to be exercised by the Comumission and not by
any of its executive functionaries. The Secretary is taking shelter behind the word “Sifr ” appearing inrule 10 of the
Regulations. A plain reading of Chapter 2 of the Regulations will make it abundantly clear the the Hindi word
“Gifg > appearing in rule 10 means only *“scratiny” and nothing more. Under this chapter the powers to accept,
take cognmzance, order enquiry or issue directions in the complaints received in the Commission, rests with the
Commission and not with any executive officer of the Commission. The Secretary, who has been working in this
Commission since 05-04-20 10 should also very well be aware that this was the practice and procedurc being
followed by this Commission and it was the Commission which used to pass orders regarding acceptance o(and
taking cognizance of the complaints received in the Commission. A fier the posts of the Chairman and all the
Members of this Commission feell vacant on 13.04.2011, it was the Secretary, without any authority whhtsocvcr,
who started deviating from this procedure prescribed under the Regulations and started ordering enquiries on
complaints; calling for reports, summoning public servants and issuing directives on behalf o Cthe Commission. The
action of the Secretary in calling for reports and summoning officers in this case, hence, was beyond his powers.

Regarding issue No. (iii), section 2 (d) of the Act defines “human rights” as “the rights relating to life,
liberty equality and dignity of the individual guaranteed by the Constitution or embodied in the International
Covenanis and enforceable by the courts in India ”(emphasis added). In this case, the complaint is that of a
company submitted by its Chief Operating Officer containing alleged violations of the company’s rights, and not
those of a human being, While a company is a Jegal person, it s not human being. Hence, this complaint cannotbe
said to contain allegations of violation of Human Rights, and it is not proper for this Commission to entertain sach
complaints.

Regarding issue No. (iii), Commissioner, Central Excise, vide his reply dated 25-08-2011 intimated that the
matter is being investigated under the provisions of Central Excise Act, 1944, the representatives of the firm have
not appeared before the authorities in response to summons issued to them under Scetion 14 of the Central Excisc
Actto appear on 1 7-19, August, 2011. Section 14 (3) of the above Act explicitly states that the enquiries undey
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this section shall be deemed to be “yudicial proceeding”. It is obvious that the officers of the Customs Department
were exercising their judicial powers under the Act and if the applicant firm had any grievance, the appellate
authority or the departmental seniors were the proper forurn to be approached. The applicant has alleged that the
action of the departmental officers was mala fide, without adducing any evidence to prima facie draw the conclusion
of mala fide exercise of powers by any public servant. Instead of responding to the summons issued by the
competent officer, the applicant firm preferred to approach this Commission, which shows a dangerous tendency.
Ifthis Commission starts entertaining such complaints, 1t would become impossible for the authorities to conduct
searches and seizures for evasion of taxes and duties. Conversely, we snspéct mala fides on the part of the
applicant firm in approaching this Commission and also on the part of the applicant firm in approaching this Commission
and afso on the part of the Secretary in entertaining this complaint, which was beyond his powers and persisting
with his efforts even after the department sent a satisfactory reply on 25.08.2011.

Hence, we hold that the actions taken by the Sceretary of the Commission were totally beyond his powers
and ab initio void. Therefore, his D.O. letters No. 11/17/2258/4939 dated 17.08.2011 and No. 5139 dated
29.08.2011 and the notice No. 11/17/2258/dated nil of the Deputy Registrar may be ignored by the the Customs
Department. Further action on this complaint is hereby ordered to be closed in view of the above mentioned
reasons and all concerned be intimated accordingly. A copy of this order may also be sent to Chief Secretary,
Government o{ Rajasthan win response to his D.O. letter No. PS/CS/01/2011/7087 dated 06.09.201 1 and to the
Principal Secretary, Departiment of Personnel, Government of Rajasthan, for initiating suitable action against Shyi

R.S. Snivastav, Secretary, for his unauthorized and mala fide action.

(Dr. M.IC. Devarajan) (B.R. Kurj)
Member Member
Complaint No. 11/25/7953 23rd September, 2011
Order

Division Bench

On28.07.2011 Shri Bhanwar Lal Chaudhary, Pariner, Balaji Marble Mines, Makrana, submitted a complaint
addressed to Chairman of this Cormamission alleging that two out of the five partners of his firm, Shri Kana Ram
Burdak and Rakesh Dhariwal had separated themselves from the parmership firm, but with the connivance of
some officers and staff of the Registrar of Firms they are trying to become members of the firm again.

Based on the above complaint, the Secretary of the Commission wrote a d.o. letler to Comumissioner Industries
on28.07.2011 itself secking a factual report into the matter and appearance of General Manager, DIC, Nagaur,
along with the records, before the Comunission for hearing on 16.08.201 1. A second application of the applican
Shri Bhanwar Lal Chaudhary dated 09.08.2011 is also available on the file. [tis not known when this application
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was received in the Commission as there is no marking of any officer and there is no diary number entcred on it. In

this second application, the applicant alleged that ignoring the directions of the Commission, the Registrar of Firms,
Nagaur, has wilfully and with mala fide intention restored Shri Rakesh Dhariwal as a partmer of the partnership firm.
On 09.08.2011 itself, the Secretary wrote a d.o. letter to Director, Mines & Geology, Udaipur, asking that Mining
Engineer, Ajmer, be sent to the Commission with the records of the case for hearing on 16.08.2011. He also
directed that until then no action should be taken on the report of Registrar Fioms (GM, DIC, Nagaur), thus
virtually staying the whole proceedings.

On 11.08.2011, Commissioner Industries forwarded the report of Registrar of Firms (GM, DIC, Nagaur) to
the Sccretary. As per this report, vide order dt. 02.08.2011, the Registrar of Finms, after hearing both the parties
and getting a report from the FSL, had directed that the membership ot the partnership firm be restored to Shri
Rakesh Dhanwal who was removed fraudulently. FSL had reported that the signature on the letter withdrawing
from the partnership firm do not match those of the said partner. On 30.08.2011, the Secretary issued a “Note
Advisory’ to Commissioner Industries asking him to dircet Registrar of Firms, Nagaur, to withdraw his order dated
(02.08.2011 and stating that the matter will be referred to the ACB after 15 days. A copy of this direction was also
endorsed to the Registrar of Firms.

Both the contending parties and their advocates have submitted several applications betore the Conunission.
[tis relevant to note that the both the parties were contesting this case before this Commission as though they were
contesting it before the Hon’ble High Court and their applications and the documents are the type normally submitted
in writ petitions. The non-applicants have objected to the Commission’s office initiating action on the complaint
when the Comimission has not been constituted, contended that the subject matter concerned is not “human rights™
violation, but a civil dispute and hence the Commission is prohibited from taking up such complaints under Rule 9
(d) of the Rajasthan Statc Human rights Commission (Procedure) Regulations, 2001, the procedure for entertaining
complaints prescribed under Rules 10 to 15 the Regulations have not been followed in this case and hence prayed
for the dismissal of this complaint. The non-applicant has submitted a copy of his representation also to the Chief
Secretary who has forwarded it to the Cominission.

After going through the complete records of this complaint, we find that there s lot of merit in the objections
raised by the non-applicant. Under the Provc ction of Human Rights Act, 1993 and the Rajasthan State Hwman
Rights Commission (Procedure) Regulations, 2001, the power to accept, call for reports, call witnesses and publi¢
servants and issue directions rests entjrely with the Commission. The definition of the National Human Rights
Commission contained in section 3 (2) and that of the State Human Rights Commission contained in section 21 (2)
of the Act do not include the Secretary General/Secretary in the definition of the Commissions. They are the Chic[
Exccutive Officers of these Commissions who will exercise the powers delegated to them and section 3 (4)
explicitly prohibits the delegation of any judicial powers to the Secretary General. We have not come across any
provision either in the Act or in the Rajasthan State Human Rights Commission (Procedure) Regulations, 2001
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framed by this Commission, which authorises the Secretary of the Commission to accept, take cognizance, order

enquiry or issue any directions i the complaints received in the Commission’s office. These are judicial functions to
be exercised by the Commission and not by any of its executive functionaries. All the posts of thc Chairman and the
Members of this Commission have been lying vacant from 13.04.201] 10 31.08.2011. In the absence of any
Commission Members, neither the Secretary nor any other functionary of the Commission was authorized to lake
action on any complaint received in the Commission. The actions of the Secretary in callin g for reports, summoning
officers and issuing directions in this case were beyond his powers and without jurisdiction and hence all these
steps taken by him are ab initio void.

We also agree with the non-applicant’s assertion that this complaint does not relate to the issuc of a human
rights violation, it is a civil dispute and hence the Coramission is prohibited from taking up such complaints under
Rule 9 (d) of the Rajasthan State Human Rights Commission (Procedure) Regulations, 2001. Disputes between
two parties regarding their partner in a partnership finn cannot be treated as human rights violation of any of the
parties, such issucs are not covered under the definition of “human rights™ given in section 3 (d) of the Act and
1ssue in this complaint is purely a civil dispute. Such disputes are required to be rejected as per the provisions of
Rule 9 (d) of the regulations. If the applicant had any grievance against any action likely to be taken or taken by any
authority, he should have approached the departmental seniors, a competent civil court or the Hon’ble [igh Court.

After going through the records we also find that there is sufficient evidence to conclude prima facie that the
actions of the Secretary of this Commission were, apart from having been initiated without any authority, also mala
fide. The haste with which the Secretary issued directions to Commussioner Industries on 28.07.201 1 and [?ircctor
Mines on 09.08.2011 on the days he received the first and the second applications of the applicant proves his
personal interest in the matter. In his letter dated 20.07.2011 to the Commissioner Industries he writes “The I'SL
Report from Jodhpur has indicated differences in signature but not ruled out the genuineness of the signature or
declared it false. The FSL report from private laboratory has found that the signatures are original and genuine and
there are no differences.” While the applicant has enclosed a copy of the FSL’s forwarding letter with his application
dated 28.07.2011, he had failed to enclose the FSL report which contains the FSL expert’s opinion along with this
application. The only copy of the FSL report available in the complaint file is enclosed with another application
submntted by the applicant, which neither contains any date, marking of any officer or diary number. but apparently
submitted on a subsequent date. We have also not found copy of the opinion of any private handwriting expert in
the file, either with the application of the applicant or elsewhere in the file. Hence, we fail to understand from where
the Secretary has quoted the two expert opinions in his letter dated 28.07.201 1. From this fact an inference can be
drawn that the Secretary was privy to several facts which are not available in the Commission’s file. The conclusion
of the Sceretary that “The FSL Report from Jodhpur has indicated difference in signature but not ruled out the
gonuineness of the signature or declared it false™ also seems unwarranted in the absence of a proper investigation

orjudicial verdict.
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Another important fact that has come to our notice is that the Secretary in his letter dated 09.08.201 1
addressed to Director, Mincs, speaks about the ‘legal opinion available to the Corunission’. The only legal opinion
availablein the fileis dated 25.08.2011 and this is an eight page document prepared by ‘Juris Vista Law Chamberrs,
Jaipur’, who is ostensibly the “Panel Lawycr” of the Commission. This Commission has not appointed any penel
lawyer so far and the appointment of pancl lawyer is not within the powers of the Secretary. The Secretary had
submitied a file during the meeting of the Commissionon 21.09.2011 suggesting appointment of panel! lawyers.
The Commussion is yet to take a decision on the proposal and has sought clarifications. The proposal submittod by
the Secretary and the relevant file does not contain any orders issued either by the Commission or any officer of the
Commission appointing the above law firm or any other lawyer as the panel lawyer of the Commission. Another
noteworthy fact is that the Secretary in his letter dated 09.08.2011 has extensively quoted the provisions of the
Partnership Act, and the same provisions have been quoted in the “Panel Lawyer’s” opinion dated 25.08.2011.
All these facts indicate that most probably all the actions taken by the Secretary in this complaint were part ol a
conspiracy. This conclusion is further supported by the fact that based merely on the second application of the
applicant, without giving any opportunity to either the Director of Firms or the non-applicant, the Secretary vide his
letter dated 09.08.2011 virtually issued ex party stay orders which essentially is a judicial function for which he had
no authority. The fact that he did not take any action on the reply and objections filed by the non-application on
16.08.2011 isalso relevant in this context.

Hence, we hold that this complaint was entertained in the Commission without any authority and against the
Reguiations of the Commission; the Secretary of the Commission had no authority to issue the directions he issucd
vide his letters dated 28.07.2011, 09.08.2011 and 30.08.2011; and all actions taken by the Commission’s office
on this complaint arc without junisdiction and ab initio void, Hence, the complaints is hereby dismissed. The officers
to whom the letters dated 28.07.2011, 09.08.2011 and 30.08.2011 were scnt inay be directed to ignore the
above letters and proceed further in any matter relating 1o this corplaint pending 1n their offices as per their

judgment and in accordance with the procedures being {ollowed in their departments. A copy of this letter may also
be sent to Chief Secretary, Governmerit of Rajasthan, in responsc to hus letter No. PS/CS/01/2011/7198 dated
September-, 2011 and to Principal Secretary, Department of Personnel, Government of Rajasthan, requesting
them to initiate appropriate action against Shri R.S. Srivastava, Secretary of this Commission for his unauthonzed

and mala fide actions in this complaint.

(Dr. M.K. Devarajan) (H.R. Kuri)
Member Member
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