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jktLFkku jkT; ekuo vf/kdkj vk;ksx] t;iqj 

vknsf’kdk 
 

fnukad %& 04-09-2019                 ifjokn la[;k%&17@17@454 
 

le{k % [k.MihB 

ekuuh; v/;{k % U;k;ewfrZ Jh izdk’k VkfV;k  

ekuuh; lnL; % U;k;ewfrZ Jh egs’kpUnz 'kekZ  

 

ekuuh; v/;{k % U;k;ewfrZ Jh izdk’k VkfV;k%&  

 

1-  vk;ksx }kjk bl izdj.k esa ekuo vf/kdkj laj{k.k vf/kfu;e] 

1993 dh /kkjk 12 ¼?k½ ds rgr fopkj fd;k tk jgk gSA  

2- vk;ksx }kjk bl izdj.k esa bl fo"k; ij fopkj fd;k tk 

jgk gS fd D;k ?kjsyw fgalk ls efgykvksa dh lqj{kk vf/kfu;e] 

2005 ds vf/kfu;e ls efgykvksa ds vf/kdkjksa dh lqj{kk gks 

jgh \ 

3- vxj ^^?kjsyw fgalk ls efgykvksa dh lqj{kk vf/kfu;e] 2005** 

ls efgykvksa dh lqj{kk ugha gks jgh gS] rc bl fof/k ds 

izko/kkuksa esa D;k lq/kkj fd;s tk ldrs gS] vFkok vU; fof/k;ksa 

ls efgykvksa ds vf/kdkj lqjf{kr fd;s tkus gsrq vuq'ka"kk dh 

tkuh pkfg;sA  

vk;ksx loZizFke Li"V djuk pkgsxk fd ekuuh; loksZPPk 

U;k;ky; }kjk o D Velusamy Vs. D. Patchaiammal, (2010)  10 SCC 

469 o Indra Sarma vs V.K.V.Sarma, (2013) 15 SCC 755 ds izdj.kksa esa 

vR;Ur foLrkj ls vf/kfu;e] 2005 dh /kkjk 2 ¼f½ esa iz;ksx dh xbZ 
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Hkk"kk “relationship in the nature of marriage” “शादी की प्रकृति 

में संबंध”  tks fd vf/kfu;e] 2005 esa ifjHkkf"kr ugha gS dks foLrkj 

ls fopkj dj “relationship in the nature of marriage” esa 

Common Law Marriage dh 'krksZ dk gksuk vko’;d ?kksf"kr fd;k 

x;kA ekuuh; loksZPp U;k;ky; }kjk “relationship in the nature 

of marriage” ds fj’rs dks ^^fyo&bu&fjys'kuf'ki** ls iqjh rjg 

ls fHkUu ?kksf"kr Hkh fd;k tk pqdk gSA ^^fyo&bu&fjys'kuf'ki** dks 

?kjsyw ukrsnkjh ¼Domestic Relationship½ esa lEefyr ugha gksuk 

?kksf"kr fd;k x;k gS o izR;sd fyo&bu&fjys’kuf’ki O;fDr 

¼efgykvksa½ dks vf/kfu;e] 2005 dk ykHk izkIr ugha gS] ;g ?kksf"kr 

fd;k tk pqdk gSA  

ekuuh; loksZPp U;k;ky; }kjk Mh-osyqlkeh ds izdj.k esa in 

la[;k ¼32½   esa dh xbZ fVIIk.kh fuEu izdkj ls gS%&  

 In our opinion not all live in relationships will 
amount to a relationship in the nature of 
marriage to get the benefit of the Act of 2005. To 
get such benefit the conditions mentioned by us 
above must be satisfied, and this has to be proved 
by evidence. If a man has a `keep' whom he 
maintains financially and uses mainly for sexual 
purpose and/or as a servant it would not, in our 
opinion, be a relationship in the nature of 
marriage'  (Emphesis supplied) 

ijUrq vk;ksx ds le{k rF;kRed :i ls mfpr dkj.k miyC/k 

gSA ftlls Li"V gksrk gS fd vketu “relationship in the nature 

of marriage” o fyo&bu&fjys’kuf’ki esa vUrj ugha tkursA  

vk;ksx ds le{k ,sls izdj.k Hkh izLrqr gq, gS ftlesa efgyk dk 



3 
 

rkRi;Z relationship in the nature of marriage esa jgus ls gS 

fQj Hkh efgyk;sa Lo;a ds izdj.k eas fyo&bu&fjys’kuf’ki esa jgus 

dk dFku dj vf/kfu;e] 2005 ds rgr lqj{kk pkgrh gSA bl izdkj 

ls efgyk;sa ftudk Lo;a dk vf/kfu;e] 2005 ds rgr tks lqj{kk 

iznku dh tkrh gS mlls Lo;a ds bl dFku ls dh og efgyk 

fyo&bu&fjys’kuf’ki esa iq:"k ds lkFk jg jgh Fkh] viuh xyrh 

ls vFkok viuh xyr /kkj.kk ls vf/kfu;e] 2005 ls iznku ykHk Hkh 

izkIr djus ls oafpr gks ldrh gSA  

ekuuh; loksZPp U;k;ky; us [ksn trk;k gS fd vf/kfu;e] 

2005 “relationship in the nature of marriage”  dks ifjHkkf"kr 

ugha fd;k x;k gSA ekuuh; loksZPp U;k;ky; dh in la[;k 19 esa 

dh xbZ fVIIk.kh fuEu izdkj ls gS%&  

 “Unfortunately, this expression 
(“relationship in the nature of marriage”) has not 
been defined in the Act. Since there is no direct 
decision of this Court on the interpretation of this 
expression we think it necessary to interpret it 
because a large number of cases will be coming up 
before the Courts in our country on this point, and 
hence an authoritative decision is required.” 
(Emphesis supplied) 

 vf/kfu;e] 2005 esa bl xEHkhj deh dks ns[krs gq, ekuuh; 

loksZPPk U;k;ky; }kjk Mh- osyqlkeh ds izdj.k esa in la[;k 30 esa 

;g fu.kZ; fn;k x;k gS fd “relationship in the nature of 

marriage”  vke dkuwu ¼Common Law Marrige½ esa ’kknh ds leku 

fj’rk gSA 'kknh ugha djus ij Hkh “शादी की प्रकृति में संबंध”  fdl 

izdkj ls o fdu 'krksZ dh iwfrZ djus ij ekuk tk ldrk gS] bldk 
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fooj.k mijksDr fu.kZ; dh in la[;k 31 ds mi in la[;k ¼a-b½ 

esa mYysf[kr fd;k x;k gSA tks fuEu izdkj ls gS %& 

(a)  The couple must hold themselves out to 
society as being akin to spouses.  

(b)  They must be of legal age to marry.  

(c)   They must be otherwise qualified to enter 
into a legal marriage, including being 
unmarried.  

(d)  They must have voluntarily cohabited and 
held themselves out to the world as being 
akin to spouses for a significant period of 
time. 

ekuuh; loksZPp U;k;ky; }kjk bl fu.kZ; esa Li"V ?kks"k.kk 

dh xbZ gS fd vf/kfu;e] 2005 esa crk;s x;s /kkjk 2 ¼f½ ds fj’rs 

“relationship in the nature of marriage”  ds fy;s fu/kkZfjr 

mijksDr 'krksaZ ds lkFk gh] ,sls fj’rs ds nksuksa i{kdkjku dk la;qDr 

:Ik ls edku esa yEcs le; rd jguk] nksuksa O;fDr;ksa }kjk lekt 

ds lkeus bl fj’rs dks izdV dj nsuk rFkk vkilh lgefr ls 

'kkfjjhd fj’rs cukus vko’;d gSA  

 ;gh ugha] cfYd] ekuuh; loksZPp U;k;ky; }kjk Jhefr bUnzk 

'kekZ ds izdj.k esa] ,d efgyk dk ,d 'kknh’kqnk iq:"k ds lkFk 

jgus ds vk/kkj ij vf/kfu;e] 2005 esa ifjHkkf"kr “relationship 

in the nature of marriage” ds vUrxZr gksuk vLohdkj fd;k 

x;k gSA vFkkZr efgyk vFkok iq:"k ;fn dksbZ 'kknh’kqnk gS vkSj 

mlds i'pkr dksbZ iq:"k vFkok efgyk la;qDr :i ls edku esa jg 

dj 'kkfjjhd laca/k LFkkfir djrs gS rc ,sls O;fDr;ksa ds fj’rs dks 

“relationship in the nature of marriage” ugha ekuk x;k gSA 
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ekuuh; loksZPPk U;k;ky; }kjk Jhefr bUnzk 'kekZ ds izdj.k Privy 

Council ds fu.kZ; ij fopkj dj esa fn;s x;s fu.kZ; dk in la[;k 

56 mYys[k djuk mfpr gksxk %& 

“Appellant, admittedly, entered into a live-in-
relationship with the respondent knowing that he 
was married person, with wife and two children, 
hence, the generic proposition laid down by the 
Privy Council in Andrahennedige Dinohamy v. 
Wiketunge Liyanapatabendage Balshamy, AIR 
1927 PC 185, that where a man and a woman are 
proved to have lived together as husband and 
wife, the law presumes that they are living 
together in consequence of a valid marriage will 
not apply and, hence, the relationship between 
the appellant and the respondent was not a 
relationship in the nature of a marriage, and the 
status of the appellant was that of a concubine. A 
concubine cannot maintain a relationship in the 
nature of marriage because such a relationship 
will not have exclusivity and will not be 
monogamous in character.” (Emphesis supplied) 

 ekuuh; lokZsPPk U;k;ky; }kjk Jhefr bUnzk 'kekZ ds izdj.k 

esa ekuuh; Privy Council ds fu.kZ; ds i'pkr ds loksZPp 

U;k;ky; ds gh iwoZ esa fn;s x;s fu.kZ;ksa dks Lohdkj djrs gq, ;g 

Hkh ?kks"k.kk dh xbZ gS fd 'kknh’kqnk O;fDr ds lkFk jgus o 'kkfjjhd 

laca/k j[kus ds dkj.k ls] tks nksuksa i{kdkjku ds 'kknh’kqnk gksus dh 

/kkj.kk dh tk ldrh gS] og O;fDr ds 'kknh’kqnk izekf.kr gksus ij 

/kkj.kk ugha yh tk ldrh gSA ekuuh; loksZPp U;k;ky; ds fu.kZ; 

dk Hkkx in la[;k 56 ;gka mYysf[kr djuk mfpr gksxk %&  

 “Reference may also be made to the judgments of 
this Court in Badri Prasad v. Director of 

https://indiankanoon.org/doc/215649/
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Consolidation 1978 (3) SCC 527 and Tulsa v. 
Durghatiya 2008 (4) SCC 520. In Gokal Chand v. 
Parvin Kumari AIR 1952 SC 231 this Court held that 
the continuous cohabitation of man and woman as 
husband and wife may raise the presumption of 
marriage, but the presumption which may be 
drawn from long cohabition is a rebuttable one and 
if there are circumstances which weaken and 
destroy that presumption, the Court cannot ignore 
them. Polygamy, that is a relationship or practice 
of having more than one wife or husband at the 
same time, or a relationship by way of a bigamous 
marriage that is marrying someone while already 
married to another and/or maintaining an 
adulterous relationship that is having voluntary 
sexual intercourse between a married person who 
is not one’s husband or wife, cannot be said to be 
a relationship in the nature of marriage.” 
(Emphesis supplied) 

 ekuuh; loksZPp U;k;ky; }kjk yEcs le; rd 

fyo&bu&fjys’kuf’ki esa jgus ls efgyk dh iq:"k ij fuHkZjrk gks 

tkus o cPpksa ds Hkfo"; bR;kfn ds nq"ifj.kkeksa o fo’ks"k :i ls 

fyo&bu&fjys’kuf’ki ls mRiUu gq, cPpksa ds fo"k; dks /;ku esa 

j[krs gq, Hkh egRoiw.kZ fVIIk.kh dh xbZ gS fd fof/k }kjk 'kknh mijkar 

vU; ls 'kkfjjhd fj’rksa dks izksRlkgu ugha fn;k tk ldrk gSA ekuuh; 

loksZPp U;k;ky; }kjk bl fo"k; ij fopkj dj vf/kfu;e] 2005 

esa la’kks/ku dj fyo&bu&fjys’kuf’kIk ls mRiUu gq, cPPkksa ds fgrksa 

dh j{kk djus gsrq izko/kku cukus dk lq>ko fn;k x;kA ekuuh; 

loksZPp U;k;ky; dh fVIi.kh fuEu izdkj ls gS %&  

(61). “Such relationship, it may be noted, may 
endure for a long time and can result pattern of 
dependency and vulnerability, and increasing 

https://indiankanoon.org/doc/215649/
https://indiankanoon.org/doc/988131/
https://indiankanoon.org/doc/988131/
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number of such relationships, calls for adequate 
and effective protection, especially to the woman 
and children born out of that live-in-
relationship. Legislature, of course, cannot 
promote pre-marital sex, though, at times, such 
relationships are intensively personal and people 
may express their opinion, for and against. See S. 
Khushboo v. Kanniammal and another (2010) 5 
SCC 600.  

62.”Parliament has to ponder over these 
issues, bring in proper legislation or make a 
proper amendment of the Act, so that women 
and the children, born out of such kinds of 
relationships be protected, though those types 
of relationship might not be a relationship in 
the nature of a marriage.” (Emphesis supplied) 

 ekuuh; loksZPp U;k;ky; }kjk Jhefr bUnzk 'kekZ ds izdj.k 

eas 'kknh’kqnk iq:"k ftlds nks iq= Hkh Fks ds lkFk izkFkhZuh ds jgus 

ds vk/kkj ij Hkj.k&iks"k.k jkf’k fnykusa ls bUdkj djrs le; bl 

rF; dks Hkh /;ku esa j[kk x;k fd vxj ,sls fj’rs dh efgyk dks 

dksbZ Hkj.k&iks"k.k dh jkf’k nh tkrh gS rks og iq:"k dh 'kknh’kqnk 

ifRu o ifjokj ds fgr esa Hkh ugha gksxkA ekuuh; loksZPp U;k;ky; 

dh bl laca/k esa dh xbZ fVIIk.kh fuEu izdkj ls gS %& 

(65). “If we hold that the relationship between the 
appellant and the respondent is a relationship in 
the nature of a marriage, we will be doing an 
injustice to the legally wedded wife and children 
who opposed that relationship. Consequently, any 
act, omission or commission or conduct of the 
respondent in connection with that type of 
relationship, would not amount to “domestic 
violence” under Section 3 of the DV Act.” 

https://indiankanoon.org/doc/1327342/
https://indiankanoon.org/doc/1327342/
https://indiankanoon.org/doc/406908/
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(67). “We are conscious of the fact that if any 
direction is given to the respondent to pay 
maintenance or monetary consideration to the 
appellant, that would be at the cost of the legally 
wedded wife and children of the respondent, 
especially when they had opposed that 
relationship and have a cause of action against the 
appellant for alienating the companionship and 
affection of the husband/parent which is an 
intentional tort.” (Emphesis supplied) 

vf/kfu;e] 2005 esa mijksDr dfe;ka o fj’rksa ds Hkze ds laca/k 

esa ekuuh; mPpre U;k;ky; ds fu.kZ;ksa ds i'pkr Hkh vketu rd 

fof/k dh lgh fLFkfr ugha igqap ik jgh gSA blds lkFk vf/kfu;e] 

2005 esa lcls egRoiw.kZ deh o nks"k ;g gS fd vf/kfu;e] 2005 

ds fdlh Hkh izko/kku ls “relationship in the nature of 

marriage” dks lekIr djus ds fy;s dksbZ Hkh dkj.k gksuk rd 

vko’;d ugha j[kk x;k gSA vr% dksbZ Hkh O;fDr] L=h vFkok iq:"k 

vkSj lk/kkj.kr;k iq:"k }kjk efgyk dks fcuk fdlh xyrh o fcuk 

fdlh dkj.k ls vR;Ur LoSPNkpkjh o vekuoh; rfjds ls fj'rs 

lekIr djus ds vf/kdkj iznku dj fn;k x;k gS tks fd ekuuh; 

loksZPp U;k;ky; ds lk;jk ckukas cuke Hkkjr Lak?k] ¼2017½ 9 SCC 

1 ds fu.kZ; o lk;jk ckuksa ds izdj.k esa vusdks iwoZ ds U;kf;d 

n’kkZ"VkUrksa ds vuqlkj iw.kZr;k vekuoh; o iw.kZr;k L=h fojks/kh 

ekuk x;k gSA  

 mijksDr fcUnqvksa ij vk;ksx dks fopkj djus dh vko';drk 

bl dkj.k ls gqbZ gS] D;ksfd vk;ksx esa vR;Ur xEHkhj izd`fr ds 

fyo&bu&fjys'kuf'ki ds vk/kkj ij nks efgykvksa ds izdj.k izkIr 
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gq,] bu nksuksa izdj.kksa ds rF; efgykvksa dh futrk dks /;ku eas 

j[krs gq, bl izdj.k esa mYysf[kr ugha fd;s tk jgs gSA mijksDr 

izdj.kksa ls vFkok vU;Fkk Hkh vk;ksx dh jk; esa pwafd 'kknh o 'kknh 

ds leku fj'rs lEiw.kZ fo'o eas ekuo vf/kdkj esa lEefyr gS rFkk 

lEiw.kZ fo'o esa lSdMkas o"kkZs ls 'kknh dks ,d laLFkk 

¼Institution½@lkekftd laLFkk ¼Social Institution½ ds :i esa 

fof/k }kjk U;kf;d fu.kZ;kas ls gh ugha cfYd vuqPNsn&23 

International Covenant On Civil And Political Rights, 1966 

(ICCPR) esa Hkh ifjokj dks LokHkkfod :i ls lekt dk ,d ewy 

bZdkb ekuk gS o ifjokj dh lqj{kk ds fy;s jkT; dh ftEesnkjh 

?kksf"kr dh xbZ gSA bl dkj.k ls gh ugha cfYd Universal 

Declaration Of Human Rights , 1948  ds vuqPNsn&16 ds 

vuqlkj Hkh ifjokj dks LokHkkfod :i ls lekt dh bdkbZ ?kksf"kr 

djrs gq, bldh lqj{kk dh ftEesnkjh jkT; dh j[kh xbZ gS bl 

fy;s vk;ksx ds fy;s ;g gS ,d egRoiw.kZ ekuo vf/kdkj dk fo"k; 

gSA  

 bl izdj.k esa vk;ksx }kjk foLr`r vkns'k fnukad 02-02-2017 

}kjk izlaKku fy;k x;kA ;g vketu ls lacaf/kr fo"k; gS vr% 

vk;ksx }kjk vketu ds fopkj Hkh vkeaf=r fd;s x;sA vk;ksx }kjk 

jkT; ljdkj dk er izkIr djus gsrq izeq[k 'kklu lfpo] x`g 

foHkkx] jktLFkku ljdkj] t;iqj dks vkns'k fnukad 02-02-2017 dh 

izfrfyfi izsf"kr dj jkT; ljdkj dk er pkgk x;kA  

 ;g ,d g"kZ dk fo"k; gS fd jkT; ljdkj }kjk fo"k; dh 

xEHkhjrk dks vPNh rjg ls le>rs gq, jkT; dh iqfyl o efgyk 



10 
 

vf/kdkfjrk foHkkx] jktLFkku] t;iqj ls bl fo"k; ij er izkIr 

djus gsrq iz;Ru fd;s x;sA blh izdkj jkT; iqfyl foHkkx }kjk 

vR;Ur ldkjkRed :i ls fo"k; ij jktLFkku ds leLr 

egkfuns'kd ,oa egkfujh{kd] iqfyl jast] jktLFkku e; jsyos o 

iqfyl vk;qDr] tks/kiqj ,oa t;iqj ls lq>ko izkIr dj vius i= 

fnukad 28-09-2018 ls fcUnqokj 14 fcUnq vk;ksx ds fopkjkFkZ j[ks 

x;sA vk;qDRk efgyk vf/kdkfjrk foHkkx] tks vf/kd laca/k foHkkx gS] 

}kjk vk;skx dks dksbZ er ;k lq>ko ugha fn;s x;sA 

 vketu ls] MkW- rkjk y{e.k xgyksr] iwoZ pkbZYM osyQs;j 

desVh] iwoZ lnL; ¼C.W.C.½ tks nks fo"k; esa ,e-,- o ukxfjd'kkL= 

fo"k; esa ih-,p-Mh- ds vykok t;ukjk;.k O;kl fo'ofo|ky; esa 

,'kksfl;sV izksQslj ds in ls lsokfuo`r gS rFkk vusdksa vU; laLFkkvksa 

ls tqM+h gqbZ gSA muds }kjk fyo&bu&fjys'kuf'ki ij vius i= 

fnukad 28-02-2017 ds lkFk buds izdkf'kr ys[k fgUnh o ekjokM+h 

dh izfrfyfi;ka Hkh vk;ksx ds fopkjkFkZ izsf"kr dh xbZA Jh iz'kkUr 

O;kl] lokbZek/kksiqj }kjk rFkk ,d vU; O;fDr dks foLr`r 6 i`"B 

dh fVIi.kh ¼fcuk uke½] Jh xksfoUn jke cyspk] Hkjriqj] Jh lh-ch-

oekZ] t;qij] Jh e;ad tSu] Mhx] Hkjriqj] Jh jkeckyd 'kekZ] fcgkj 

}kjk viuk i{k j[kk x;kA mijksDr O;fDr;kas ds vykok laf{kIr 

bZ&esy esa Jhjke vxzoky o loZ Jh izdk'k lSuh] v{k; ehuk] jkts'k 

ehuk] v{k; 'kqDyk] Hkqus'oj pkS/kjh] fetkZ Ldhjh] fojsu flag] pUnz 

eksgu ehuk }kjk vR;Ur laf{kIr bZ&esy ls vius fopkj vk;ksx dks 

izLrqr fd;sA  
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 mijksDr lq>koksa esa fyo&bu&fjys'kuf'ki ds nq"ifj.kke dk 

foLrkj ls mYys[k u djds lkj :Ik esa lq>ko fn;s x;s gS fd ,sls 

fj’rksa ds fy;s efgyk dh U;wure vk;q 22 o"kZ o iq:"k dh vk;q 24 

o"kZ gksuh pkfg;sA fyo&bu&fjys'kuf'ki esa jgus ds iwoZ l{ke 

vf/kdkjh ds le{k ,d lkFk mifLFkr gksdj vkosnu izLrqr djuk 

o bl fj’rs dh vuqefr ls iwoZ vkosnu dh le; lhek fuf’pr 

djuk] cPpksa dh ftEesnkjh fu;r djuk] ,sls fj’rksa dks lekIr djus 

ds fy;s dkj.k Li"V fd;k tkuk] ,d fj’rk jgrs le; nwljk 

leku fj’rk ugha cuk;k tk ldsA lUrku ds fir`Ro ds fooknksa ls 

cpus ds fy;s] lEifr ds fooknksa ls cpus ds fy;s] lEifr ds fooknksa 

ls cpus ds fy;s] ,sls fj’rksa dk iathdj.k gksus ds lkFk esa ,d 

fopkj ;g Hkh j[kk x;k fd 'kknh ,d izdkj dk cU/ku gS] tcfd 

fyo&bu&fjys’kuf’ki ,d izdkj dh fe=rk gSA cU/ku 'kkfjjhd] 

ekufld o lkekftd mRihM+u ns ldrk gS] tcfd fe=rk ,slk 

mRihM+u ugha nsxh o blls O;fDrxr Lora=rk izkIr gksxhA 

fyo&bu&fjys’kuf’ki fdlh efgyk dks T;knk vkRefuHkZj cuk 

ldrh gSA fyo&bu&fjys’kuf’ki ls efgyk dh futrk dk guu 

ugha gksxk vkSj blds lkFk gh lq>ko fn;k x;k fd bu fj’rksa dks 

dkuwuh laj{k.k iznku fd;k tkuk pkfg;s o xHkkZoLFkk esa iq:"k }kjk 

efgyk dks NksM+us dk vf/kdkj ugha gksuk pkfg;sA  

jktLFkku ljdkj }kjk jkT; ds iqfyl foHkkx }kjk lEiw.kZ 

iqfyl O;oLFkk ls lq>ko ekaxdj tks fcUnq vk;ksx ds le{k izLrqr 

fd;s gS mudk ;gka mYys[k djuk vR;Ur mi;ksxh jgsxkA  
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leLr egkfuns'kd iqfyl ,oa egkfujh{kd iqfyl jsatst 

jkt- e; jsYost o iqfyl vk;qDr t;iqj@tks/kiqj ls 

lq>ko izkIr fd;s x;s tks fuEukafdr gSa%& 

1-    fyo bu fjys'ku'khi dks dkuwuh :i ls ekU;rk fn;s 

tkus ds lEcU/k esa bu lEcU/kksa dks fu;fU=r djus ds 

mn~ns'; ls fyo bu fjys'ku'khi dks chp essa NksMus ds 

lEcU/k esa ,slh voLFkk jgus ds nkSjku vkilh /kks[kk/kMh 

fd;s tkus Hkj.k&iks"k.k HkRrk fn;s tkus rFkk iSrd̀ 

ekU;rk ,oa iSr`d lEifRr ls fgLlk fn;s tkus ds 

lEcU/k esa foLr`r@O;k[;kRed dkuwu cukus dh 

vko';drk jgsxhA 

2-    ekuuh; loksZPp U;k;ky; }kjk bUnzk 'kekZ rFkk Mh 

oSY;wlkeh izdj.kksa esa fn;s x;s fu.kZ; rFkk MksesfLVd 

okbZysUl ,DV] 2005 dh] dh xbZ O;k[;k }kjk fyo 

bu fjys'ku'khi dks dqN ifjfLFkfr;ksa rFkk 'krksZa dh iwfrZ 

fd;s tkus ij ekU;rk iznku dh xbZ gSA 

3-   orZeku ifjfLFkfr;ksa dks ns[krs gq, fyo bu fjys'ku'khi 

esa jgus okyh efgykvksa dks MkseksfLVd okbZysUl ,DV 

esa vf/kdkj iznku fd;s x;s gSaA blds i'pkr Hkh fyo 

bu fjys'ku'khi esa jgus okys tksMs ds lEcU/k esa fdlh 

vkilh fookn ds mRiUu gksus dh fLFkfr esa lEcfU/kr 

fookn ds rF;ksa dks /;ku esa j[kdj fu.kZ; fy;k tkuk 

mfpr jgsxkA 

4-   fyo bu fjys'ku'khi ds i'pkr mRiUu gksus okys cPpksa 

dk fyo bu fjys'ku'khi esa jgus okys ekrk&firk dh 

lEifRr ds vfrfjDr iSr`d lEifRr esa Hkh gd feyuk 
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pkfg, vFkok ugha ;g Hkh ifjfLFkfr;ksa o rF;ksa ds 

vk/kkj ij fuf.kZr fd;k tkosA 

5-    ekuuh; loksZPp U;k;ky; }kjk fyo bu fjys'ku'khi 

gsrq vko';d crkbZ xbZ 'krkZsa ds vUrxZr jgus okys 

i{kdkjksa ¼ fyo bu fjys'ku'khi ds vk/kkj ij jgus 

okyksa½ esa ls ;fn fdlh ,d i{k }kjk fyo bu 

fjys'ku'khi dks NksMdj vU; i{k ls fu;fer fookg 

fd;k tkrk gS rks ,sls izdj.k esa fyo bu fjys'ku'khi 

ds Hkkxhnkj dks ,sls fookg dks iqfyl ds ek/;e ls 

:dokus dk vf/kdkj gksuk pkfg,A 

6-  fyo bu fjys'ku'khi ds nkSjku cus fj'rs tks yxkrkj 

dbZ o"kksaZ ls pys vk jgs gSa ds vUrxZr ,d i{k nwljs 

ds fcuk lgefr vFkok fcuk vU; i{k dh xyrh ds 

lEcU/k foPNsn djrk gS] ,sls izdj.k esa U;k;ky; ls 

lEcU/k foPNsn dh fMØh fy;k tkuk vko';d gksuk 

pkfg,] ftlls fd lkekU; fookg dh Hkkafr i{kdkjksa 

dks vkil esa iqu% fopkj djus dk vkSj viuk i{k 

j[kus dk volj iznku gks ldsA 

7-  /kkjk 125 n.M izfØ;k lafgrk esa ifRu ds lkFk esa 

fyo bu fjys'ku'khi esa jgus okyh L=h dks 'kkfey 

fd;k tk ldrk gSA 

8-  Hkk-na-la- dh /kkjk 498, esa Hkh fdlh L=h ds lkFk 

"fyo bu fjys'ku'khi esa jgus okyh L=h" tksM fn;k 

tkos rks Øwjrk gksus ij vkijkf/kd dk;Zokgh dh tk 

ldrh gSA 
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9-  /kkjk 494 ,oa 497 Hkk-na-la- esa Hkh fyo bu 

fjys'ku'khi esa jgus okyh L=h tksMk tk ldrk gSA 

10-  /kkjk 375 Hkk-na-la- esa cykRlax dh ifjHkk"kk ds viokn 

esa "iq:"k dk viuh ifRu ds lkFk ds vykok 

fjys'ku'khi esa jg jgh efgyk ds lkFk eSFkqu cykRlax 

ugha gS tcfd ifRu ,oa fjys'ku'khi esa jg jgh efgyk 

15 o"kZ ls de vk;q dh ugha gS" tksMk tk ldrk gSA  

11-  Hkkjrh; lk{; vf/kfu;e dh /kkjk 12 esa tUe ds 

/keZtRo ds fu'p;kRed lcwr ds lEcU/k esa "fyo bu 

fjys'ku'khi esa jgus okyh L=h" dks Hkh LFkku fn;k tk 

ldrk gSA 

12-  fgUnw mRrjkf/kdkj ¼la'kks/ku½ vf/kfu;e] 2005 dh /kkjk 

16 ,oa vuqlwph ds Dykst izFke o f}rh; esa "fyo 

bu fjys'ku'khi essa jgus okyh L=h" dks 'kkfey fd;k 

tk ldrk gSA 

13-  fyo bu fjys'ku'khi dk jftLVªs'ku gksuk vko';d fd;k 

tkos ,oa nksuksa i{kksa esa ls fdlh Hkh i{k }kjk jftLVªs'ku 

dks fujLr djok;s tkus dk izko/kku gksuk pkfg, ftldh 

i`Fkd izfØ;k fu/kkZfjr dh tkuh pkfg,A 

14-  fyo bu fjys'ku'khi dh fuf'pr ifjHkk"kk Hkh fu/kkZfjr 

dh tkuh pkfg, rFkk ifRu] cPps ,oa ifr ds 

vf/kdkj@nkf;Ro Hkh Li"V fu/kkZfjr fd;s tkus pkfg,A 

;gka iqu% mYys[k djuk vko’;d gS fd fyo&bu&fjys’kuf’ki ls 

jkT; ljdkj ds iqfyl foHkkx dk rkRi;Z LokHkkfod :Ik ls vf/kfu;e] 

2005 dh /kkjk ¼f½ esa ifjHkkf"kr “relationship in the nature of 
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marriage” “शादी की प्रकृति में संबंध” ls gS Åij fn;s x;s lq>ko fuf’pr 

:i ls bu u;s fj’rksa ds dkj.k ls gksus okys O;ogkfjd dfBukbZ;ksa dks 

le> dj fn;s x;s gSA ftu ij fof/k fuekZrkvksa }kjk iqjh xEHkhjrk ls 

fopkj fd;k tkuk vk;ksx izLrkfor djrk gSA  

 vk;ksx }kjk izkIr lq>ko o blds laca/k eas fof/k o fof/k ds 

izko/kkuksa ds lkFk ekuuh; loksZPp U;k;ky; }kjk 'kknh@fookg laca/k 

rFkk 'kknh ds leku fj'rs o fyo&bu&fjys'kuf'ki fo"k; ij fn;s 

x;s vR;Ur lkjxfHkZr fu.kZ;ksa ij fopkj fd;k x;k gSA  

 vk;ksx loZizFke bl fo"k; ij fopkj djsxk fd fookg D;k 

gS] D;kas vko’;d gS] bldk D;k egRo gS rFkk fookg ds D;k ifj.kke 

gksrs gS \  

 Hkkjr eas fofHkUu /keZ] tkfr] lekt o buesa vusdksa Js.kh;ksa esa 

;g lekurk gS fd] bu lHkh eas fyf[kr vFkok vfyf[kr gh ugha 

cfYd izpfyr :<+h ¼Custom½ ;k izFkk ¼Usages½ }kjk fookg dh 

i)fr LFkkfir gSA bleas dbZ izdkj ds fookg] ,dy fookg ,oa 

cgqfookg] ukrk izFkk Hkh 'kkfey gSA iwoZ esa cky fookg dh vuqefr 

izkIr Fkh] ftls fof/k }kjk lekIr fd;k tk pqdk gSA bueas fookg 

ds jhfr&fjokt vyx&vyx gks ldrs gSA ijUrq fookg o 'kkjhfjd 

laca/k gsrq ,d fuf'pr izfØ;k LFkkfir gSA ftlls vketu dks bu 

fj'rksa dh iw.kZ lwpuk O;ogkj ls vFkok vU;Fkk izdkj ls jgrh gSA 

,sls fj'rks ds lnL;ksa dks ifr&ifRu ds :i esa tkuk tkrk gS o 

dkSu fdlls fookfgr gS] bldh tkudkjh ?kj] ifjokj o lekt dks 



16 
 

Lor% gks tk;s] bldh etcwr O;oLFkk lSdMksa lky ls gS] pkgs 

fyf[kr fof/k] :f<+ vFkok izFkk ls Fkh] o gSA  

'kknh o fookg ds fj’rs D;k gS] blds laca/k esa ekuuuh; 

loksZPPk U;k;ky; }kjk bUnzk 'kekZ cuke oh0ds0oh0’kekZ ds fu.kZ; 

fnukad 26-11-2013 esa foLrkj ls fopkj fd;k tk pqdk gSA bUnzk 

'kekZ ds izdj.k esa 'kknh o fookg ds fj’rksa ds laca/k esa ekuuh; 

loksZPp U;k;ky; }kjk fn;s x;s fu.kZ; esa 'kknh o fookg ds fj’rksa 

dk egRo izHkko o ifj.kke dk mYys[k fu.kZ; ds in la[;k 23 esa 

vafdr fd;k x;k gS ftls bl fu.kZ; esa mYys[k djuk  vko’;d 

gS %& 

“MARRIAGE AND MARITAL RELATIONSHIP”: - 

23. Marriage is often described as one of the basic 
civil rights of man/woman, which is voluntarily 
undertaken by the parties in public in a formal 
way, and once concluded, recognizes the parties 
as husband and wife. Three elements of common 
law marriage are (1) agreement to be married (2) 
living together as husband and wife, (3) 
holding out to the public that they are 
married. Sharing a common household and 
duty to live together form part of the 
‘Consortium Omnis Vitae” which obliges spouses 
to live together, afford each other reasonable 
marital privileges and rights and be honest and 
faithful to each other. One of the most 
important invariable consequences of marriage 
is the reciprocal support and the responsibility 
of maintenance of the common household, 
jointly and severally. Marriage as an institution 
has great legal significance and various 
obligations and duties flow out of marital 
relationship, as per law, in the matter of 
inheritance of property, succession ship, etc. 
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Marriage, therefore, involves legal 
requirements of formality, publicity, 
exclusivity and all the legal consequences flow 
out of that relationship.  

24. Marriages in India take place either 
following the personal Law of the Religion to 
which a party is belonged or following the 
provisions of the Special Marriage Act. Marriage, 
as per the Common Law, constitutes a contract 
between a man and a woman, in which the 
parties undertake to live together and support 
each other. Marriage, as a concept, is also 
nationally and internationally recognized. 
O’Regan, J., in Dawood and Another v. Minister 
of Home Affairs and Others 2000 (3) SA 936 
(CC) noted as follows:  

“Marriage and the family are social 
institutions of vital importance. Entering into 
and sustaining a marriage is a matter of intense 
private significance to the parties to that 
marriage for they make a promise to one another 
to establish and maintain an intimate relationship 
for the rest of their lives which they acknowledge 
obliges them to support one another, to live 
together and to be faithful to one another. Such 
relationships are of profound significance to the 
individuals concerned. But such relationships 
have more than personal significance at least 
in part because human beings are social 
beings whose humanity is expressed through 
their relationships wih others. Entering into 
marriage therefore is to enter into a relationship 
that has public significance as well.  

The institutions of marriage and the family are 
important social institutions that provide for 
the security, support and companionship of 
members of our society and bear an important 
role in the rearing of children. The celebration 
of a marriage gives rise to moral and legal 
obligations, particularly the reciprocal duty of 

https://indiankanoon.org/doc/4234/
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support placed upon spouses and their joint 
responsibility for supporting and raising 
children born of the marriage. These legal 
obligations perform an important social 
function. This importance is symbolically 
acknowledged in part by the fact that marriage 
is celebrated generally in a public ceremony, 
often before family and close friends....”  
(Emphasis Supplied) 

ekuuh; loksZPp U;k;ky; }kjk 'kknh dh izFkk dks jk"Vªh; o 

vUrZjk"Vªh; :i ls Lohd`r O;oLFkk ?kksf"kr djrs gq, (Dawood and 

Another v. Minister of Home Affairs and Others 2000 (3) SA 936 

(CC) ds izdj.k dk Hkh mYys[k ¼Åij vafdr½ fd;k x;k gSA mDRk 

izdj.k esa 'kknh dks o ifjokj dks lkekftd O;oLFkk ds fy;s vR;Ur 

egRoiw.kZ LFkku fn;k x;k gS rFkk mijksDr izdj.k ¼nkÅo o vU;½ 

esa Hkh 'kknh dks i{kdkjku ds vU; nkf;Roksa ds lkFk ,d&nwljs ds 

Hkjksls o fo’okl dks iqjk egRo fn;k x;k gS vkSj dgk x;k gS fd 

'kknh o ifjokj dh O;oLFkk lkekftd O;oLFkk] lqj{kk] lgk;rk] 

lg;ksx rFkk cPPkksa ds ikyu esa vR;Ur egRoiw.kZ ;ksxnku nsrs gSA  

vk;ksx ds fy;s bl fo"k; ij mYys[k djuk vR;Ur vko’;d 

gksus ls o D;ksfd ekuuh; loksZPp U;k;ky; }kjk 'kknh] fookg laca/k 

gh ugha **’kknh dh izd`fr esa laca/k**@ 'kknh ds izd`fr ds laca/k] 

nksuksa fo"k; ij u flQZ bUnzk 'kekZ ds izdj.k o vU; ekuuh; 

loksZPp U;k;ky; ds fu.kZ;] D Velusamy Vs. D. Patchaiammal, 

(2010)  10 scc 469 , S Khushboo Vs Kanniamml and another, 

2010 (5) SCC 600 o vusdksa fu.kZ;ksa esa foLrkj ls fopkj fd;k tk 

pqdk gSA vr% vk;ksx }kjk ek= ;gh vafdr djuk vko’;d gS fd 
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'kknh o fookg laca/k lkekftd thou ds fy;s vR;Ur vko’;d 

O;oLFkk gS] blls lkekftd lqj{kk o vU; L=h&iq:"k rFkk ,sls 

fj’rksa ls mRiUu gq, cPpksa dks lqj{kk] lgk;rk] lg;ksx o ,d 

O;oLFkk izkIr gksrh gSA vr% ,d lqLFkkfir o lqO;ofLFkr lkekftd 

O;oLFkk dh ,d bdkbZ ls vkxs c<+ dj ,d Institution gksrs gq, 

Hkh fdu dkj.kksa ls ^^'kknh ds leku fj'rksâ ^ dks fof/kd ekU;rk 

iznku dj u;k dkuwu cuk;k x;k] ,d xgu ekuo vf/kdkj dk 

fo"k; gksus ds dkj.k ls fopkj djuk vkSj vf/kd vko’;d gqvkA  

dqN vkilh fj'rksa@laca/kksa esa 'kknh oftZr gSA bldk mYys[k 

Hkh feyrk gSA O;fDrxr dkuwukas eas gh ugha cfYd fof/k }kjk LFkkfir 

vU; dkuwuks eas fu/kkZfjr fd;k tk pqdk gS fd ,d vk;q ds i'pkr 

gh O;fDr 'kknh dj ldrk gSA ;gh ugha ;g izko/kku bruk l[r 

gS fd ukckfyx ls mldh lgefr ls Hkh 'kkjhfjd laca/k LFkkfir 

djuk t?kU; vijk/k dh Js.kh eas vkrk gS vkSj blds fy;s Hkkjrh; 

lafo/kku ds vuqPNsn&15 ds micU/k 3 ds vf/kdkjkas dk iz;ksx djrs 

gq, Protection of Children from Sexual Offences (POCSO) Act, 

2012 Hkh cuk;k x;k gSA bl fo"k; ij ekuuh; loksZPp U;k;ky; 

ds fu.kZ; Independent Thought Vs. U.O.I, (2017) 10 SCC 800 

,d egRoiw.kZ fn'kk funZs'k iznku djus okyk ck/;dkjh fu.kZ; gSA  

ekuuh; loksZPp U;k;ky; }kjk Hindu Marriage Act, 1955 esa 

fofHkUu egRoiw.kZ /kkjkvksa dk mYys[k fd;k x;k gSA vk;ksx ,DV] 

1955 esa fookg laca/k dkuwuksa }kjk vR;Ur foLrkj ls cuk;s x;s 

izko/kkukas dk ;gka mYys[k djuk mfpr le>rk gS %& 
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1. Conditions for a Hindu marriage 

2. Ceremonies for a Hindu marriage 

3. Registration of Hindu Marriages 

4. Restitution of Conjugal Rights 
5. Judicial Separation 

6. Nullity of Marriage 
7. Voidable Marriages 
8.  Divorce 
9. Divorce by Mutual Consent 
10.  Restriction against filling of divorce    

petition 
11. When Divorced persons can marry again 
12. Legitimacy of children of void and voidable 

marriage 
13. Punishment for contravention of condition 

of Hindu marriage 
14. Maintenance pendent lite, interim and 

permanent 
15. Custody of children 

Hindu Marriage Act, 1955 esa gh ugha cfYd yxHkx lHkh 

O;fDrxr fof/k;kas esa lSdMkas o"kkZs ls Åij vafdr fo"k;kas eas dqN de 

o T;knk fo"k; ij izko/kku cuk;s x;s gSA laf{kIr esa] o lkj :i 

ls ;g dgk tk ldrk gS fd] 'kkjhfjd fj'rs LFkkfir djus o blls 

lacaf/kr lHkh fo"k;ksa ij Hkkjr esa fHkUu&fHkUu dkuwu e; fHkUu&fHkUu 

O;fDrxr dkuwu ¼Personal Law½ o :<+h ,oa izFkk izHkkoh gS] tks 

vius fo"k; ij iw.kZ ¼Self Contained½ dkuwu gSA  

Ukk flQZ fgUnw /keZ esa o fgUnw fof/k esa vfirq yxHkx lHkh /kekZs 

o tkfr;ksa esa 'kknh dks ,d ifo= fj’rk le>k tkrk gSA eqfLye 

fof/k esa o vU; fdlh /keZ] tkfr vFkok ns’k esa 'kknh dks vxj ,d 
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vuqcU/k ds :Ik esa le>k tkrk gS rks izrhr gksrk gS fd bl /kkj.kk 

ls fookg ds laca/k esa dqN Hkzkafr;ka mRiUu gks xbZ gSA eqfLye fookg 

o lkekftd vuqcU/k ¼Civil Contract½ ls Hkh gksus okyh 'kknh esa Hkh 

yxHkx ogh ewy rRo lkekftd vuqcU/k dk Hkkx lEefyr gS tSlk 

fd ,d ifo= cU/ku gksrk gSA blds Hkh fu;e o egRo dk fiNys 

vusdksa n’kdksa  gh ugha cfYd 'krkCnh;ksa ls U;k;ky;ksa }kjk foLrkj 

ls o.kZu U;kf;d ǹ"VkUrksa eas fd;k x;k gSA iwoZ ds ekuuh; dydRRkk 

o xksokgVh mPp U;k;ky;ksa QjtqUn gqlSu cuke tkuw chch  

(ILR(1878) 4 Cal 588) o ft;km}hu vgen cuke vuojk cSxe] 

(1981) 1 Gau LR 358 o :fd;k [kkrwu cuke vCnwy [kyhd y’dj 

(1981) 1 Gau LR 375 ds fu.kZ; ij ekuuh; loksZPp U;k;ky; }kjk 

lehe vkjk cuke mRrjizns’k jkT; ¼2002½ 7 SCC 518 esa eqfLye 

fookg ds fj’rksa ds laca/k esa vR;Ur egRoiw.kZ o vR;Ur vko’;d 

rRoksa dk mYys[k dj bu egRoiw.kZ rRoksa dks fof/kd ekU;rk iznku 

dh xbZA lehe vkjk ds izdj.k esa ekuuh; loksZPp U;k;ky; }kjk 

dh xbZ fVIi.kh dk mYys[k lokZsPp U;k;ky; dh lafo/kku ihB }kjk 

lk;jk ckuksa cuke Hkkjr la?k ¼Vªhiy rykd dsl½ esa fd;k tkdj 

eqfLye fookg ds vko’;d rRoksa fookg ds fy;s U;kf;d fu.kZ; ls 

ekU;rk iznku dh xbZA  

vketu esa vc Hkh] yEcs le; ls ,d leku U;kf;d fopkj o 

?kks"k.kkvksa ds ckotwn Hkh 'kknh ds fj’rksa ds ckjs esa dHkh /keZ] dHkh 

tkfr] dHkh {ks= vkSj dHkh ns’k ds vuqlkj vusdksa HkzkafUr;ka fo|eku 

gSA ,slh Hkzkafr;ksa ds laca/k esa Hkkjr esa fofHkUu mPp U;k;ky;ksa }kjk 

vR;Ur xEHkhjrk ls fopkj dj Hkzkafr;ksa dk fujkdj.k djus dh ps"Vk 
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dh xbZ ijUrq izrhr gksrk gS fd dqN Hkzkafr;ka vHkh Hkh nwj ugha gks 

ik;h gSA eqfLye fookg@fookg ds fj’rs esa Hkh efgykvksa dh tks 

fLFkfr izdV dh tkrh gS@fn[kkbZ tkrh gS og fLFkfr okLro esa gS 

ughaA ekuuh; dsjy mPp U;k;ky; }kjk ¼ekuuh; U;k;ewfrZ d`".kk 

v;j½ }kjk Rawther Vs. Sowramma, AIR 1971 Kerala 261 

fu.kZ; fn;k ftls ekuuh; loksZPp U;k;ky; }kjk Shamim Ara 

vs State Of U.P,  (2002) 7 SCC 518 esa foLrkj ls mYysf[kr 

fd;k gSA Shamim Ara ds izdj.k esa ekuuh; loksZPp U;k;ky; 

}kjk Sowramma  ds fu.kZ; esa ls mYysf[kr fd;s x;s fu.kZ; ds 

dqN va’k eqfLye fookg ds fj’rs o fookg foPNsn esa dh xbZ fVIi.kh 

bl izdj.k esa fopkj gsrq vR;Ur egRoiw.kZ gSA Sowramma ds 

izdj.k esa fuEu egRoiw.kZ fopkj mYysf[kr fd;k tk jgk gSA  

  "It is a popular fallacy that a Muslim male enjoys, 
under the Quaranic Law, unbridled authority to 
liquidate the marriage. "The whole Quoran 
expressly forbids a man to seek pretexts for 
divorcing his wife, so long as she remains faithful 
and obedient to him, 'if they (namely, women) 
obey you, then do not seek a way against them'." 
(Quaran IV:34). The Islamic "law gives to the man 
primarily the faculty of dissolving the marriage, if 
the wife, by her indocility or her bad character, 
renders the married life unhappy; but in the 
absence of serious reasons, no man can justify a 
divorce, either in the eye of religion or the law. If he 
abandons his wife or puts her away in simple 
caprice, he draws upon himself the divine anger, 
for the curse of God, said the Prophet, rests on him 
who repudiates his wife capriciously." "After 
quoting from the Quoran and the Prophet, Dr. 
Galwash concludes that "divorce is permissible in 
Islam only in cases of extreme emergency. When 
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all efforts for effecting a reconciliation have 
failed, the parties may proceed to a dissolution of 
the marriage by 'Talaq' or by 'Khola'. . . . . . . . . . . . 
. . Consistently with the secular concept of 
marriage and divorce, the law insists that at the 
time of Talaq the husband must pay off the 
settlement debt to the wife and at the time of 
Kholaa she has to surrender to the husband her 
dower or abandon some of her rights, as 
compensation."  The learned Judge observed that 
though marriage under the Muslim law is only 
a civil contract yet the rights and 
responsibilities consequent upon it are of 
such importance to the welfare of humanity, 
that a high degree of sanctity is attached to it. 
But inspite of the sacredness of the character of the 
marriage-tie, Islam recognizes the necessity, in 
exceptional circumstances, of keeping the way 
open for its dissolution. Quoting in the judgment 
several Holy Quranic verses and from 
commentaries thereon by well-recognized scholars 
of great eminence, the learned Judge expressed 
disapproval of the statement that "the whimsical 
and capricious divorce by the husband is good in 
law, though bad in theology" and observed that 
such a statement is based on the concept that 
women were chattel belonging to men, which the 
Holy Quran does not brook. The correct law of 
talaq as ordained by the Holy Quran is that talaq 
must be for a reasonable cause and be preceded by 
attempts at reconciliation between the husband 
and the wife by two arbiters __ one from the wife's 
family and the other from the husband's; if the 
attempts fail, talaq may be effected.” (Emphesis 
supplied) 

mijksDr lkB ds n’kd ls o"kZ 2017 esa lk;jk ckuksa ds dsl esa 

eqfLye fookg rFkk fookg foPNsn ds fo"k; ij Hkzkafr;ka nwj djus ds 

U;kf;d fu.kZ; ds Ik’pkr Li"V gS fd eqfLye fookg esa Hkh fo’okl] 
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pfj=] vf/kdkj] drZO;] leiZ.k] vkfFkZd o lkekftd ftEesnkfj;ka] 

lqj{kk ds lkFk esa gh lekt ds welfare  fy;s vR;Ur vko’;d 

ekuk x;k gSA bu rF;ksa dks ifo= fj’rksa ds :i esa ekuk tk;s ;k 

ugha] ;g egRoiw.kZ ugha gSA eqfLye fookg vxj ,d futh ¼flfoy½ 

vuqcU/k Hkh ekuk tk;s rc Hkh eqfLye fookg ds vko’;d rRo 

fo’okl] pfj=] vf/kdkj] drZO;] leiZ.k] vkfFkZd o lkekftd 

ftEesnkfj;ka u flQZ ,d O;fDr iq:"k ds fgr esa gS cfYd ;g 

eqfLye efgykvksa ds lkFk lEiw.kZ lekt ds fgr ds fy;s gSA 

vr%ekuuh; loksZPPk U;k;ky; dh lafo/kku ihB }kjk lehe vkjk 

ds izdj.k ls lk;jk ckuksa ds dsl esa ftu in dks mYysf[kr fd;k 

x;k gS] og fuEu izdkj ls gS %& 

dsjy mPp U;k;ky; }kjk fuEu iz’uksa] “Should muslim wives 

suffer this tyranny for all times? Should their personal law 

remain so cruel towards these unfortunate wives? Can it 

not be amended suitably to alleviate their sufferings? My 

judicial conscience is disturbed at this monstrosity. The 

question is whether the conscience of the leaders of public 

opinion of the community will also be disturbed.” dk tokc 

vius fu.kZ; esa fuEu izdkj ls fn;k x;k %& 

“The learned Judge observed that though 
marriage under the Muslim law is only a civil 
contract yet the rights and responsibilities 
consequent upon it are of such importance to 
the welfare of humanity, that a high degree of 
sanctity is attached to it.” 
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"The whole Quoran expressly forbids a man to 
seek pretexts for divorcing his wife, so long as 
she remains faithful and obedient to him, …” 

The Islamic "law gives to the man primarily the 
faculty of dissolving the marriage, if the wife, by 
her indocility or her bad character, renders the 
married life unhappy; but in the absence of 
serious reasons, no man can justify a divorce, 
either in the eye of religion or the law 

. If he abandons his wife or puts her away in 
simple caprice, he draws upon himself the 
divine anger, for the curse of God, said the 
Prophet, rests on him who repudiates his wife 
capriiously." 

in some Muslim countries like Iraq __ that the 
husband must satisfy the court about the 
reasons for divorce. 

However, Muslim law, as applied in India, has 
taken a course contrary to the spirit of what 
the Prophet or the Holy Quoran laid down and 
the same misconception vitiates the law 
dealing with the wife's right to divorce." 

"After quoting from the Quoran and the Prophet, 
Dr. Galwash concludes that "divorce is 
permissible in Islam only in cases of extreme 
emergency.” 

When all efforts for effecting a reconciliation 
have failed, the parties may proceed to a 
dissolution of the marriage by 'Talaq' 

The learned Judge observed that though 
marriage under the Muslim law is only a civil 
contract yet the rights and responsibilities 
consequent upon it are of such importance to the 
welfare of humanity, that a high degree of 
sanctity is attached to it. (Emphesis supplied) 
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vr% ,slk ugha gS fd fo’okl] pfj=] vf/kdkj] drZO;] leiZ.k] 

vkfFkZd o lkekftd ftEesnkfj;ka ds ewy rRo ek= fgUnw ;k eqfLye 

fookg ds fy;s vko’;d gS cfYd ;g ewy rRo izR;sd /keZ] tkfr 

o lekt esa fookg ds vko’;d rRo ekus tkrs gSA bUgs lekt ds 

welfare  fy;s vR;Ur vko’;d ekuk x;k gSA  

ekuuh; loksZPp U;k;ky; }kjk 'kknh@fookg o ifjokj ij 

fopkj djrs gq, The Universal Declaration Of Human 

Rights, 1948 ds vuqPNsn&16 ij Hkh fopkj fd;k x;kA mijksDRk 

?kks"k.kk] 1948 ds vuqPNsn&16 dk Hkkx la[;k&3 'kknh@fookg o 

ifjokj rFkk bl laca/k eas jkT; ds dÙkZO; ds ckjs eas egRoiw.kZ gSA 

vuqPNsn&16] 1948 fuEu izdkj ls gS%& 

27. Article 16 of the Universal Declaration of 
Human Rights, 1948 provides that:  

“1. Men and women of full age, without any 
limitation due to race, nationality or religion, 
have the right to marry and to found a family. 
They are entitled to equal rights as to marriage, 
during marriage and at it dissolution.  

2. Marriage shall be entered into only with the 
free and full consent of the intending spouses.  

3. The family is the natural and fundamental 
group unit of society and is entitled to 
protection by society and the State.” 
(Emphasis Supplied) 

 

ekuuh; loksZPp U;k;ky; ds blh fu.kZ; Jherh bUnzk 'kekZ] 

esa International Covenant On Civil And Political Rights, 

1966 ds izko/kku ij Hkh fopkj fd;k x;k gSA vuqPNsn&23 dk 

https://indiankanoon.org/doc/211089/
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Hkkx 1 o 4 mijksDr fo"k; ij egRoiw.kZ gSA ICCPR dk 

vuqPNsn&23 fuEu izdkj ls gS %& 

(26)Article 23 of the International Covenant on 
Civil and Political Rights, 1966 (ICCPR) provides 
that:  

“1. The family is the natural and fundamental 
group unit of society and is entitled to 
protection by society and the State.  

2. The right of men and women of marriageable 
age to marry and to found a family shall be 
recognized.  

3. No marriage shall be entered into without the 
free and full consent of the intending spouses.  

4. States Parties to the present Covenant shall 
take appropriate steps to ensure equality of 
rights and responsibilities of spouses as to 
marriage, during marriage and at its 
dissolution. In the case of dissolution, 
provision shall be made for the necessary 
protection of any children.”  (Emphasis 
Supplied) 

 ;gka ;g mYys[kuh; gS fd 'kknh laca/kh O;fDrxr dkuwu gks] 

:<+h gks ;k izFkk gks] ;g vius vki esa bl fo"k; ls lacaf/kr lEiw.kZ 

dkuwu ¼Self Contained½ gSA bu lHkh dkuwu esa Li"V :i ls 'kknh 

o 'kkjhfjd laca/k LFkkfir djus fy;s dkSu O;fDr ;ksX; gS] bldk 

mYys[k feyrk gSA bu fof/k] :<+h ,oa izFkkvksa dk mns'; u flQZ 

'kknh ds laca/kkas dks LFkkfir djus ls yxkdj 'kknh laca/k foPNsn o 

mlds i'pkr ds vf/kdkjkas o ,sls laca/kksa ls mRiUu larku ds fy;s 

Hkh izko/kku djrs gS] cfYd lHkh /keZ] lekt o tkfr ij ykxw fookg 

laca/kh dkuwu lfgr lHkh dkuwukas esa bl izdkj dh lqO;fLFkr O;oLFkk 

https://indiankanoon.org/doc/1071750/
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gSA tgka fof/k eas lqO;ofLFkr O;oLFkk ugha gS] ogka gj tkfr o /keZ 

esa :<+h o izFkk ls ;g izko/kku fd;s x;s gS fd 'kknh o 'kknh ls 

vuqefr izkIr 'kkjhfjd fj'rksa ds laca/k esa tkudkjh ;Fkk lEHko 

vf/kdre O;fDr;kas dks ,sls fj'rs ds LFkkfir gksus ds iwoZ ls] o 

i'pkr esa gj ,d O;fDr dks ;Fkk lEHko tkudkjh izkIr gks ldsa 

gSA fookg iathdj.k laca/kh dkuwu] fu;e o ekuuh; loksZPp 

U;k;ky; dk Jhefr lhek ds izdj.k esa fn;s x;s fu.kZ; ls Hkh Li"V 

gS fd 'kknh ds fj'rksa dk vfuok;Z :i ls iathdj.k gksuk pkfg;sA 

 lSdMkas o"kksZ ls ,d lqLFkkfir fookg i}fr fo'o Hkj eas rFkk 

yxHkx lHkh /keZ] tkfr] leqnk;] {kS= esa gksus ds i'pkr Hkh fookg 

iwoZ o fookg i'pkr ds 'kkjhfjd laca/k vlkekU; ugha gSA okLro 

esa ;g dguk mfpr gksxk fd ,sls fj'rs] fookg iwoZ o fookg i'pkr 

ds 'kkjhfjd laca/k] dHkh Hkh fdlh Hkh /keZ] tkfr ;k {kS= esa ugah gks 

,slk ugha dgk tk ldrkA fookg iwoZ o fookg i'pkr ds 'kkjhfjd 

laca/k ds jgrs gq, Hkh lk/kkj.kr;k bu fj'rksa dks O;fDr;kas] ifjokj 

o lekt }kjk Lohdkj ugha fd;k x;kA blds lkFk gh bl rF; 

dks Hkh utj vUnkt ugha fd;k tk ldrk gS fd] ,sls fj'rksa dks 

lk/kkj.kr;k Hkkjh fojks/k dk lkeuk lekt ls ugha djuk iM+k gSA 

dbZ izdj.kkas esa] ,sls fj'rksa dks ifjokj gh ugha cfYd ifRu }kjk Hkh 

fojks/k ugha fd;s x;s vFkok fdUgh dkj.kksa ls Lohdkj dj fy;s x;sA 

;g lc gksrs gq, Hkh fookg iwoZ ,oa fookg i'pkr ds fj’rs fdlh 

Hkh /keZ] tkfr] lekt vFkok {kS= esa thou i}fr ds :i esa] flok; 

dqN dks NksM+ dj] Lohdkj ugha fd;s x;s gSA vr% orZeku le; esa 
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Hkh bl fo"k; esa nks lekukUrj O;oLFkk vfLrRo esa gS] ,d 'kknh 

vkSj nwljk ^^'kknh ds leku fj'rsâ ^A  

ekuuh; loksZPPk U;k;ky; ds mijksDr fu.kZ;ksa ij fopkj djus 

ds Ik’pkr vf/kfu;e] 2005 esa ifjHkkf"kr ?kjsyw ukrsnkjh esa 'kkfey 

fd;s x;s fj’rs “शादी की प्रकृति में संबंध”  ds laca/k esa ekuuh; loksZPp 

U;k;ky; }kjk ikfjr fu.kZ;ksa dh lgk;rk ls vc fopkj fd;k tkrk 

gSA  

Hkkjr o"kZ esa “शादी की प्रकृति में संबंध”   dks ekU;rk nsus okyk 

dksbZ dkuwu ugha FkkA vr% ,sls fj'rksa esa jgus okyh efgykvksa ds 

okLro esa dksbZ vf/kdkj ugha Fks] vr% bu fj’rksa esa jgus okyh 

efgykk;sa U;k;ky; ls dksbZ lgk;rk izkIr ugha dj ldrh FkhA o"kZ 

2005 ds fof/k ls izFke ckj “शादी की प्रकृति में संबंध”  dks fof/kd 

ekU;rk iznku djrs gq, ,d u;k dkuwu] ^^?kjsyw fgalk ls efgykvksa 

dh lqj{kk vf/kfu;e] 2005** Hkkjr eas cuk;k x;kA bl vf/kfu;e] 

2005 dh /kkjk 2 ¼f½ eas ^^ikfjokfjd fj'rksa^^ esa vU; fj'rksa ds lkFk 

eas mu O;fDr;ksa dks Hkh lEefyr fd;k x;k tks “शादी की प्रकृति में 

संबंध”  esa ,d lkFk lEefyr :i ls lkFk ?kj esa jgrs gS vFkok dHkh 

jgrs FksA vr% vf/kfu;e] 2005 }kjk ^^ikfjokfjd fj'rksas** esa fof/k 

}kjk ,d u;k fj'rk tksMk x;k gSA ikfjokfjd fj’rk] fo’ks"k :Ik 

ls 'kknh ds leku fj’rk D;k gS bldks tkuus ds fy;s ;gka 

vf/kfu;e] 2005 dh /kkjk 2 ¼,Q½ o ¼,l½ mYysf[kr djuk vko’;d 

gSA vf/kfu;e] 2005 dh /kkjk 2 ¼,Q½ o ¼,l½ fuEu izdkj ls gS%& 

 Section 2(f) “domestic relationship” means 

a relationship between two persons who live or 
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have, at any point of time, lived together in a 

shared household, when they are related by 

consanguinity, marriage, or through a relationship 

in the nature of marriage, adoption or are family 

members living together as a joint family”;  

 Section 2(s) “shared household” means a 
household where the person aggrieved lives or at 
any stage has lived in a domestic relationship either 
singly or along with the respondent and includes 
such a household whether owned or tenanted 
either jointly by the aggrieved person and the 
respondent, or owned or tenanted by either of 
them in respect of which either the aggrieved 
person or the respondent or both jointly or singly 
have any right, title, interest or equity and includes 
such a household which may belong to the joint 
family of which the respondent is a member, 
irrespective of whether the respondent or the 
aggrieved person has any right, title or interest in 
the shared household.” (emphasis Supplied) 

vf/kfu;e] 2005 ds v/;k; 3 esa laj{k.k vf/kdkfj;ksa] lsok 

iznRkkvksa vkfn dh 'kfDr;ka o vf/kdkj mYysf[kr gSA v/;k; 4 esa 

ihfM+rk fdl izdkj ls lgk;rk izkIr djus ds fy;s lacaf/kr eftLVªsV 

ds le{k izkFkZuk i= izLrqr dj ldrh gS o mlds i'pkr fdl 

izdkj ls fofHkUu izdkj dh lgk;rkvksa dks iznku djus ds fy;s 

izfdz;k iqjh djus o vkns’k mYysf[kr fd;s x;s gSA bl izfdz;k esa 

ijke’kZ] dY;k.k fo’ks"kK dh lgk;rk] dk;Zokgh dks can dejsa esa 

fd;k tkuk] 'kknh xg̀LFkh esa fuokl djus dk vf/kdkj ds izko/kku 

ds lkFk esa /kkjk 18 ds vUrxZr fofHkUu izdkj ds laj{k.k vkns’k] 

/kkjk 19 ds rgr fofHkUu izdkj ds fuokl lacaf/kr vkns’k] /kkjk 20 

ds rgr fofHkUu vkfFkZd lgk;rk ds izko/kku] /kkjk 21 ds rgr 
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vfHkj{kk vkns’k] /kkjk 22 ds vUrxZr izfrdkj ¼eqvkotk½ vkns’k ds 

lkFk gh /kkjk 23 ds vUrxZr vko’;drk gksus ij ,d i{kh; vkns’k 

nsus ds izko/kku cuk;s x;s gSA vf/kfu;e] 2005 ds v/;k; 5 esa 

laj{k.k vf/kdkjh o lsok iznkrk ds fu;qfDr o vf/kfu;e] 2005 ds 

izko/kkuksa dk mYy?kau o vijk/k dkfjr djus ij viuk;as tkus okyh 

izfdz;k iznku dh xbZ gSA vf/kfu;e] 2005 ds vUrxZr vko’;d 

fu;e] ^^?kjsyw fgalk ls efgykvksa dk lja{k.k fu;e] 2006** cuk;s 

x;s gSA  

vf/kfu;e] 2005 ds v/;u ls  eas ;nfi “शादी की प्रकृति में 

संबंध” esa jgus okyh efgykvksa ds vf/kdkj o ,sslh efgykvksa dks dqN 

fof/kd lgk;rk o dqN lqj{kk;as iznku dh xbZ gS ijUrq vf/kfu;e] 

2005 ds lEiw.kZ iBu ls gh ugha cfYd bl fo"k; ij Hkkjr ds 

loksZPp U;k;y; }kjk foLrkj ls fopkj djus ds i'pkr tks fu.kZ; 

fn;s x;s gS muls Hkh izrhr gksrk gS fd] vf/kfu;e] 2005 ,d viw.kZ 

fof/k ¼dkuwu½ gSA vk;ksx bl laca/k eas vkxs fopkj dj jgk gSA  

 tSlk fd lHkh O;fDrxr dkuwu ¼Personal Law½ rFkk Hkkjr 

esa cuk;s x;s fookg laca/kh lHkh izdkj ds dkuwuksa esa o loksZPp 

U;k;ky; ds vusdksa fu.k;ksa ds iwoZ esas fn;s x;s fu.kZ;ksa rFkk gky gh 

esa ekuo fj'rksa esa Lora=rk ds egRo ij lokZsPp U;k;ky; }kjk fn;s 

x;s fu.kZ;kas ls Li"V gS fd 'kknh@fookg o blls gksus okys ifj.kkeksa 

dk lSdMksa o"kksZ dk vuqHko 'kknh@fookg ds fj'rksa ds egRo dks 

Lohdkj djkrk gSA 'kknh ds fj'rksa esa vkilh HkkoukRed laca/k] 

vkReh; laca/k] O;kogkfjd laca/k] vknj] leiZ.k] isze] fo'okl tSls 

ewy rRo dh gSA ijUrq vuqHko crkrk gS fd gj dky eas 'kknh ds 
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fj'rksa ds nkSjku efgykvksa ij vR;kpkj gqvk gSA bu vR;kpkjkas dks 

fjfr&fjoktksa dk uke fn;k tkrk gSA 'kknh ds fy;ss ifo= cU/ku 

;k futh vuqcU/k vFkok oS/kkfud fj'rksa esas vusdksa cqjkbZ;kas dks tksM+ 

dj fjfr&fjoktksa dk uke ns fn;k x;k gS o bu fjfr&fjoktksa dks 

fookg lEiUu djuss ,d vko';d Hkkx cuk fn;k x;kA bl dkj.k 

ls cky&fookg] fo/kok iquZfookg ij jksd] lrh izFkk] ngst] ngst 

ds dkj.k ls izrkfM+r djuk] ngst gR;k] ckfydk Hkwz.k gR;k] 

efgykvksa ¼o/kw½ gR;k vkSj og Hkh t?kU; rjhdksa ls tykdj ekj 

nsuk ifj.kke gSA ;gh ugha cfYd vUrZtkfr;@vUrZ/keZ@lgxkS= 

fookg laca/k ds fojks/k esa lewg cukdj }kjk ^^[kki iapk;r** cukbZ 

xbZ o LoSPNk ls 'kknh djus okyksa dh gR;k djus dks ^^vkWuZj 

fdfyax** uke rd ns fn;k x;kA bu lHkh cqjkbZ;kas dks l[rh ls 

lekIr djus ds fy;s ns'k esa le;&le; ij u;s dkuwu cuk;s tkrs 

gSA ftuesa /kkjk 498 ¼,½] 125 lh-vkj-ih-lh- o blds vykok vU; 

u;s izko/kku gh ugha cuk;s x;s] vfirq ,sls vijk/kksa ds Rofjr fu.kZ; 

gsrq Hkkjr eas fo'ks"k U;k;ky; Hkh cuk;s x;s@?kksf"kr fd;s x;sA ?kjsyw 

fgalk o efgykvksa ds izfr vijk/kkas dh jksdFkke gsrq u flQZ ljdkj 

o iz'kklu }kjk dk;Z fd;k tk jgk gSA cfYd Hkkjr ds loksZPPk 

U;k;ky; }kjk Hkh iqjh l[rh ds lkFk bu ikfjokfjd o ikfjokfjd 

vijkf/kd fooknksa ds izdj.k ij /;ku fn;k tk jgk gSA iz'u 

LokHkkfod gS fd D;k bl in esa vafdr mijksDr dkj.kkas ls o blls 

lacaf/kr vU; dkj.kkas ls 'kknh dh O;oLFkk ds vkSfPkR; ij iz'u fpUg 

yxk;s tk ldrk gS vkSj lQy 'kknh ds djksM+ksa mnkgj.kksa dks xyr 
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O;fDr;kas ds }kjk fd;s x;s vR;Ur xEHkhj o xEHkhjre vijk/kksa ds 

dkj.k ls lekIr fd;s tkus ds ckjs eas lkspk tk ldrk gSA  

 oSokfgd fo"k; ds fofHkUu dkuwuksa o fo’ks"k :Ik ls fgUnw fookg 

vf/kfu;e esa yxkrkj rFkk eqfLye fookg ds laca/k esa gky gh esa 

ekuuh; loksZPp U;k;ky; }kjk fu.kZ; dj dbZ dfBukbZ;ksa dks nwj 

fd;k x;kA fookg esa ,d xEHkhj vkjksi yxk;s tkrs gS fd ,d ckj 

fookg gksus ds Ik’pkr ifr&ifRu dk fj’rk iqjh rfjds ls e`r gks 

pqdk gS vFkok lekIr gks pqdk gS rc Hkh fof/k esa ,slk izko/kku ugha 

gS fd ifr&ifRu LoSPNk ls laca/k foPNsn dj ldsA bl xEHkhj 

ijs’kkuh dks nwj djus ds fy;s fgUnw fookg vf/kfu;e] 1955 esa /kkjk 

13 ¼ch½ tksM+h tkdj bl ijs’kkuh dk s nwj fd;k tk pqdk gSA bl 

izko/kku ls ifr&ifRu LoSPNk ls laca/k foPNsn dj ldrs gSA bl 

izko/kku esa fdlh izdkj dk vkjksi&izR;kjksi o dkj.k Hkh crkus dh 

vko’;drk ugha gSA ijUrq ifr&ifRu esa ls dksbZ ,d i{k bl 

izko/kku ds Qk;nsa esa :dkoV Mky ldrk gSA bl leL;k ds funku 

gsrq ykW deh’ku vkWQ bf.M;k }kjk viuh fjiksVZ la[;k 71] vizsy 

07]1978 ;kfu vc ls 40 o"kZ iwoZ Irretrievable Breakdown of 

Marriage dks fookg foPNsn dk ,d dkj.k ekus tkus o bl gsrq 

fookg vf/kfu;e esa mfpr la’kks/ku djus dk lq>ko Hkh izLrqr fd;k 

x;kA ekuuh; loksZPp U;k;ky; }kjk Hkh U;kf;d fu.kZ;ksa esa ,sls 

lq/kkj djus dk eUrO; izdV fd;k x;kA ykW deh’ku vkWQ bf.M;k 

}kjk viuh fjiksVZ la[;k 217] ekpZ ]2017 esa iqu% Irretrievable 

Breakdown of Marriage dks fookg foPNsn dk vk/kkj cukdj fof/k 

esa lq/kkj djus ds vuq’ka"kk dh xbZA vRk%] vxj bl vuq’ka"kk dks 
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Lohdkj dj fy;k tkrk gS o 'kknh ds leku fj’rksa dks 'kknh ds 

:i esa ekU;rk iznku dj 'kknh ds leku fj’rksa ds fy;s izko/kkuksa 

dks ykxw fd;s tkus dh efgykvksa ds yxHkx lHkh vf/kdkjksa dh iw.kZ 

lqj{kk gks ldrh gSA vFkkZr 'kknh ds leku fj’rsa ds fy;s L=h&iq:"k 

dh ;ksX;rk] v;ksX;rk;sa] bl fj’rsa ds fy;s izfdz;k fuf’pr dj] 

fj’rs dk iath;u dh izfdz;k cukbZ tkdj efgykvksa ds vf/kdkjksa 

dh j{kk dh tk ldrh gSA ewy :i ls fookg dks ,d cU/ku le> 

dj fookg ds fj’rs dks lekIr djus dh dfBukbZ;ksa ds dkj.k ls 

vxj 'kknh ds leku fj’rs dk fodYi pquk tkrk gS rks tks fj’rs 

cU/ku cu pqds gS mUgs lekIr djuk gh leL;k dk mfpr mipkj 

gS u dh 'kknh ds fj’rs tks cU/ku cu pqds gS mUgs tkjh j[krs gq, 

'kknh ds leku fj’rs j[kus ds fy;s izksRlkfgr djuk vFkok ,sls 

fj’rs dh fof/kd ekU;rk ls efgykvksa dks Hkzfer gksus nsuk dksbZ 

leL;k dk vUr ugha gS cfYd leL;k dks c<+kok nsuk gSA ;gka ;g 

Hkh mYys[kuh; gS fd Common Law Marriage esa Hkh fookg gsrq 

'krsZ gS rFkk fookg laca/k foPNsn djus ds fy;s dkj.k gksus pkfg;sA 

vk;ksx ds le{k bl izdkj dk ,d Hkh er izkIr ugha gqvk o uk 

vk;ksx dh tkudkjh esa vk;k gS ftlls ;g irk py lds fd 

iq:"kksa }kjk ,sls fj’rksa dh efgykvksa dks fcuk fdlh dkj.k R;kxuk 

mfpr crk;k tk ldsA  

D;k vijkf/k;ksa }kjk ?kjsyw fgalk fd;s tkus ds dkj.k ls 

'kknh@fookg TkSlh i)fr@ijEijk@O;oLFkk dk fodYi <w<+s tkus 

dh t:jr gS \ D;k mijksDr lHkh dkj.k vf/kfu;e] 2005 eas 

ifjokj dh ifjHkk"kk esa “शादी की प्रकृति में संबंध”   dks lEefyr djus 
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ls gh efgykvksa ds vf/kdkjksa dh lqj{kk gks ldrh gS \ vxj 'kknh 

,d O;oLFkk gS] ftlds m)s'; gj O;fDrxr fof/k eas] :<+h esa o 

izFkk esa rFkk mlds i'pkr reke O;fDrxr fof/k;ksa esa tks laafo/kku 

}kjk lqjf{kr gS esa gksus ds Ik’pkr Hkh dqN O;fDr;ksa }kjk 'kknh ds 

fj’rs ds nkSjku vR;kf/kd ?k`f.kr vijk/k djus ls fookg i)fr dks 

vlQy djkj fn;k tk ldrk gS \ ;g fopkj.kh; fo"k; gSA   

 'kknh@fookg ds laaca/k esa lq[kn o nq[kn ifj.kkeksa dks /;ku 

esa j[krs gq, ;g fopkjk.kh; gS fd] D;k fof/k }kjk 'kknh ds leku 

fj'rksa dks ekU;rk nsus ls Åij of.kZr vijk/k] vf/kdka'k] vFkok dqN 

lekIr gks tkrs gS \ D;k 'kknh ds leku fj'rksa  esa jgus okyh 

efgyk;sa Hkh dbZ bl u;s fj’rs lss vkSj vf/kd izrkfM+r] vlqjf{kr] 

viekfur ugha gksxh \ D;k efgykvksa dh xfjek ek= jgokl dk 

vf/kdkj] xqtkjk HkÙkk o cPpkas dh vfHkj{kk rd gh flfer gSA ;g 

fopkjk.kh; fo"k; gSA  

 D;ksfd vf/kfu;e] 2005 }kjk “शादी की प्रकृति में संबंध” dks 

^^ikfjokfjd fj'rk** ?kksf"kr rks dj fn;k x;k gS] ijUrq D;k 

ikfjokfjd fj'rs jgokl dk vf/kdkj] xqtkjk HkÙkk izkIr djus dk 

vf/kdkj o cPPkksa dh vfHkj{kk rd gh flfer gksrs gS \ D;k efgykvksa 

dks mudh izfr"Bk] xfjek o eku&lEeku mijksDr rhu ykHk gh 

izkIr gS \  

 ekuo vf/kdkj vk;ksx }kjk O;fDr dh Lora=rk] O;fDr dh 

lksp] O;fDr dh ilUn o ukilUn] O;fDr }kjk vius oSokfgd thou 

ds Hkkxhnkj dks pquus ds vf/kdkj dh j{kk djus ds vf/kdkj dks 
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/;ku esa j[krs gq, bl fo"k; ij fopkj fd;k tk jgk gS fd 

vf/kfu;e] 2005 ls efgykvksa dks ^^'kknh ds leku fj'rksa** eas jgrs 

gq, ifjokj] ifjokj ds lnL;kas ds :i eas ,d gh ?kj eas jgrs vketu 

ds lkeus fookfgr dh rjg jgrs gq, fn[kkus ds i'pkr] ifjokj 

o`f) ds i'pkr vf/kfu;e] 2005 ls efgykvksa dks D;k fo'ks"k ykHk 

izkIr gks jgs gS vkSj efgyk;sa bl fj’rs ls D;k [kks jgh gS \ 

 lSdMksa o"kksZ ls LFkkfir fookg O;oLFkk] ftlds xq.kksa dk o.kZu 

lkS o"kZ ls vf/kd le; ls U;kf;d fu.kZ;ksa esa fd;k tk pqdk gS 

rFkk ftu ns’kksa Lo;a dks ¼Developed Nation½ dgk tkrk gS] mu 

ns’kksa esa gh 'kknh ds leku fj’rksa esa U;k;ky;ksa }kjk vU; U;kf;d 

lgk;rk rks nwj xqtkjk HkRrk fn;s tkus esa Hkh erHksn gS fQj Hkh 

Hkkjr esa ^^'kknh ds leku fj'rksa** dks ekU;rk fn;s tkus ds ihNs 

vxj ;g m)s’; gS fd 'kknh ds leku fj’rksa esa jgus okyh efgykvksa 

dks lHkh izdkj ds] 'kkfjjhd] ekufld] vkfFkZd o lqj{kk iznku dh 

tk;s rc D;ks ugha 'kknh ds leku fj’rksa dks Hkh 'kknh esa gh lEefyr 

dj fy;k x;k \ vxj 'kknh ds leku fj’rksa dks 'kknh ds fj’rs esa 

lEefyr dj fy;k tkrk gS rks Lor% vf/kfu;e] 2005 esa efgykvksa 

dks tks vf/kdkj vFkok ykHk fn;s x;s gS] og Lor% vf/kfu;e] 2005 

ds fcuk gh izkIr gks tkrs gSA tcfd blds foifjr vf/kfu;e] 2005 

ls fuf’pr :Ik ls 'kknh ds leku fj’rksa ls vR;f/kd Hkzkafr;ka mRiUu 

gks xbZ gSA U;kf;d fu.kZ;ksa ls gh Li"V gS fd vf/kfu;e] 2005 esa 

jgh vusdks dfe;kas dks U;kf;d fu.kZ;ksa }kjk iqjk djus dk iz;Ru 

fd;k x;k gSA ijUrq bu fu.kZ;ksa ds Ik’pkr Hkh ;g Li"V ugha gS 

fd iw.kZr;k fo’oluh;] lefiZr] reke izdkj dh ,sls fj’rksa dh 
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ftEesnkfj;kas dks Lohdkj djus okyh efgykvksa dks iq:"kksa }kjk R;kx 

djus ds iq:"kksa dks vf/kdkj nsus ls efgykvksa dks D;k ykHk izkIr 

gqvk \ ;gka iqu% mYysf[kr djuk vko’;d gS fd efgykvksa dk 

eku lEeku fo’okl dks /kks[kk nsuk ds cnys esa vieku] xqtkjk 

HkRrk] jgokl dk vf/kdkj] cPpksa dh vfHkj{kk bR;kfn tks Hkh izko/kku 

vf/kfu;e] 2005 esa cuk;s x;s efgykvksa dks mijksDr igqaph gqbZ 

xEHkhj pksVksa dk uk rks bykt gS uk gh {kfriwfrZA vk;ksx ds le{k 

iq:"k }kjk efgyk dks ^^'kknh ds leku fj'rksa**  laca/k cukdj 

LoSPNkpkjh rjhds ls R;kxus ds izkIr bl vf/kdkj ds i{k esa dksbZ 

Hkh rdZ izLrqr ugha gqvk gSA  

 'kknh ds fj’rs dks vxj fdlh /keZ ls ugha tksM+k tk;s o 

futh vuqcU/k Hkh ekuk tk;s rks D;k bu fj’rksa esa fo’okl] pfj=] 

vf/kdkj] drZO;] leiZ.k] vkfFkZd o lkekftd ftEesnkfj;ka tSls 

ewy rRoksa dks gVk;k tk ldrk gS \ D;k bu ewy rRoksa dks gVkus 

ls efgykvksa dks ykHk izkIr gksxk rFkk iq:"kksa }kjk efgykvksa dks 

LoSPNkpkjh rjhds ls R;kxus ds vf/kdkj ls mijksDr ewy rRoksa ls 

Hkh egRoiw.kZ gSA vk;ksx iqu% mYysf[kr djuk pkgsxk fd vk;ksx 

ekuuh; loksZPp U;k;ky; }kjk futrk ds vf/kdkj o O;fDrxr 

Lora=rk ds fo"k; ij vR;Ur egRoiw.kZ o lkjxfHkZr fu.kZ; ikfjr 

fd;s x;s gSA vk;ksx }kjk ;g Li"V djuk vko’;d gS fd 'kknh 

ds laca/k esa] futrk ds vf/kdkj ds ckotwn gh ugha ;kSu laca/kksa ds 

fy;s ekuuh; loksZPp U;k;ky; ds izxfr’khy fu.kZ;ksa ds i'pkr 

lafo/kku ihB }kjk lk;jk ckuksa ds izdj.k esa efgykvksa ds vf/kdkjksa 

ds laca/k esa ftu fVIi.kh;ksa dks ekU;rk nh xbZ gS] og Hkh O;fDr ds 
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fdlh Hkh vf/kdkj dk guu fd;s cxSj gh ugha cfYd O;fDr;ksa ds 

vf/kdkjksa dh lqj{kk djrs gq, lqO;ofLFkr o O;fDr] ifr&ifRu] 

ifjokj] lekt] lkekftd lqj{kk] lkekftd fodkl ds fy;s vR;Ur 

vko’;d ck/;dkjh fn’kk&funsZ’k gSA vk;ksx fof/k ds fuekZrksa o 

fopkjdksa ls vuqjks/k djrk gS fd 'kknh o 'kknh ds leku nks 

lekukUrj fj’rksa dks fdlh /keZ] tkfr vFkok lekt ds fo"k; ls 

Åij mBdj ekuo fgrksa ls lacaf/kr fo"k; ds :i esa ns[ksxsa rks 

ik;sxsa fd ekuuh; U;k;ky;ksa }kjk de ls de o"kZ 1878 ¼Qjtwu 

gqlSu ds izdj.k½ ds le; ls fdlh Hkh /keZ esa] /kkfeZd vk/kkj ij 

'kknh ds fj’rs dh fo’ks"krkvksa dk o.kZu ugh dj 'kknh ds fj’rksa esa 

/keZ] tkfr] lekt ls Hkh Åij mB dj tks vko’;d rRo gS mUgs 

vko’;d ?kksf"kr fd;k x;k gSA fdlh Hkh U;kf;d fu.kZ; esa ;g 

?kksf"kr ugha fd;k x;k gS fd 'kknh ds fj’rksa] ds dqN rRo dqN /keZ 

o dqN tkfr ij gh ykxw gksxsa o dqN vU;ksa ijA vusdksa ckj] bl 

fo"k; ij ,d /keZ dh ifjikBh vFkok fjfr&fjokt ij fVIi.kh dh 

tkrh gS rc bls /keZ lacaf/kr fo"k; le> fy;k tkrk gSA tcfd 

/keZfujis{k :Ik ls 'kknh esa o 'kknh ds leku fj’rksa esa mijksDr 

ekuuh; loksZPp U;k;ky; ds fu.kZ;ksa esa of.kZr vko’;d rRo gksus 

pkfg;sA ekuuh; loksZPp U;k;ky; }kjk 'kknh ds tks vko’;d rRo 

crk;s x;s gS] og ^^'kknh ds leku fj’rksa **esa ugha gksus ds i{k esa o 

blds ugha gksus ds Qk;nsa vk;ksx ds le{k izLrqr ugha gq, gSA ;gka 

;g mYys[k djuk vR;Ur vko’;d gS fd 'kknh ds leku fj’rksa 

ds laca/k esa tks Hkh izdkf’kr lkexzh miyC/k gksrh gS muesa O;fDr o 

O;fDr;ksa dh Lora=rk o O;fDr;ksa dh futrk] O;fDr;ksa ds laoS/kkfud 
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LoSPNk ls fu.kZ; ysus o LoSPNk ls viuh bPNk ls ftl fdlh ds 

lkFk 'kkfjjhd laca/k cukus gS muds i{k esa vusdksa izdkj ls rdZ 

fn;s x;s gS] ijUrq iq:"k o efgyk dks iw.kZr;k LoSPNkpkjh rjhds ls 

fcuk fdlh mfpr dkj.k] fcuk fdlh izdkj ds le>kSrs ds Ikz;Ru 

fd;s] fcuk nwljs i{k dks lwpuk rd fn;s fdlh Hkh fLFkfr esa NksM+ 

nsus ds vksfPkR; ds laca/k esa rdZ izkIr ugha gq, gSA okLro esa vkSj 

lgh ek;us esa de ls de 'krkCnh ls vf/kd le; ls O;fDr] ?kj] 

ifjokj] lekt gh ugha cfYd U;k;ky; }kjk efgykvksa ds izfr ftl 

O;ogkj dh dM+h ls dM+h vkykspuk dh xbZ og vf/kdkj ^^'kknh ds 

leku fj’rs** ls L=h vkSj iq:"k nksuksa dks fn;s x;s] ijUrq fuf’pr 

:i ls bldk lkjk Hkkj vkSj ihM+k ek= efgykvksa ds fy;s gS] bldk 

izek.k vf/kfu;e] 2005 ls Hkh izekf.kr gSA vf/kfu;e] 2005 esa ihfM+r 

i{k ek= efgyk gSA LokHkkfod gS] vf/kfu;e] 2005 esa ihfM+r O;fDr 

ek= L=h tks fd vf/kfu;e] 2005 dh /kkjk 2 ¼a½ ls Li"V gS vkSj 

fdlh iq:"k dks bl ij vkifRr Hkh ugha gSA vr% efgykvksa dh ihM+k 

lekIr djus ds LFkku ij efgykvksa ds fuf’pr :Ik ls ihfM+r gksus 

ij mUgs Hkj.k&iks"k.k] fuokl] cPpksa dh vfHkj{kk ds lkFk esa ?kjsyw 

fgalk esa lgk;rk iznku djus esa ,sls izko/kku cuk;s x;s gS ftlls 

iq:"k dks efgyk dks NksM+ dj pys tkus ij ?kjsyw fgalk dk nks"kh 

ugha ekuk tk ldrk gSA iSlksa ds cy ij Hkj.k&iks"k.k o fuokl 

nsdj iq:"k efgyk dks tks dqN ns jgk gS mlls efgyk ds ekewyh 

ls vf/kdkjksa ds uke ij ewy rRo ls oafpr djus ij xyr djus 

okys dks xyrh dk Qk;nk igqapkus dk izko/kku ek= gSA tks fd 

fof/k dk LFkkfir fl)kUr dh xyrh djus okys dks mldh xyrh 
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dk Qk;nk ¼Wrongdoer cannot take benefit of his own wrong½ 

ugha fn;k tk ldrk] dk mYy?kau gSA  

D;k vfr izxfr'khy gksus ds uke ij efgykvksa dks 

fookg@'kknh ls tks vf/kdkj izkIr gS D;k mUgs Hkh Nhuk tk jgk 

gSA ;g egRoiw.kZ efgykvksa ds ekuo vf/kdkj dk fo"k; gSA  

 vf/kfu;e] 2005 esa fuEufyf[kr dfe;ka Li"V :i ls gS %& 

1- “शादी की प्रकृति में संबंध”  ds LFkkfir djus gsrq i{kdkjku 

dh dksbZ ;ksX;rk vf/kfu;e] 2005 esa ugha gSA 

2- “शादी की प्रकृति में संबंध”  cukusa ds fy;s D;k izfdz;k 

gksxh\ ;g vf/kfu;e] 2005 esa ugha gSA  

3- “शादी की प्रकृति में संबंध” ds le; eas fdrus LFkkfir fd;s 

tk ldrs   gS \ bldk dksbZ izko/kku vf/kfu;e] 2005 

esa ugha gSA fo'ks"k :i ls tc cgqfookg izFkk dk izpyu 

Hkh gksA 

4- “शादी की प्रकृति में संबंध”  esa] ekuuh; lokZsPp U;k;ky; 

ds fu.kZ;ksa ds vuqlkj tc fookfgrk vius ifr ds 

fookgsÙkj fj'rksa ds dkj.k ls ek= fookg foPNsn 

U;k;ky; ds ekQZr izkIr dj ldrh gS o “शादी की 

प्रकृति में संबंध”  esa fookg foPNsn dk dksbZ izko/kku ugha 

gksus ds dkj.k ls fdl izdkj ls ;g Kkr gksxk dh 

,d O;fDr ,d le; eas fdrus 'kknh ds leku fj'rsa 

LFkkfir dj ldrk gS o dc vkSj fdl izdkj ls efgyk 

ls ,slk fj'rk lekIr fd;k tk ldrk gSA mDr 

izHkkfor@ihfM+r efgykvksa dks Hkh fdl izdkj ls Kkr 

gksxk fd mldk fj’rk lekIr gks pqdk gS] bldk 

izko/kku vf/kfu;e] 2005 eas ugha gSA 
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5- fookg tSls vketu ds lkeus gksus okys fj'rksa dk 

iathdj.k vko';d gksus ds i'pkr Hkh o ekuuh; 

lokZsPp U;k;ky; }kjk Jherh lhek cuke v'ouh 

dqekj ds fu.kZ; fnukad 14-02-2006 esa fookg iathdj.k 

fd;k tkuk vko';d ?kksf"kr djus ds i'pkr Hkh “शादी 

की प्रकृति में संबंध”   ds iathdj.k gsrq dksbZ izko/kku 

vf/kfu;e] 2005 esa ugha gSA 

6- “शादी की प्रकृति में संबंध”  dkSu fdu dkj.kksa ls lekIr 

dj ldrk gS o fdl fof/k ls lekIr dj ldrk gS \ 

bldk dksbZ mYys[k vf/kfu;e] 2005 esa ugha gSA 

7- “शादी की प्रकृति में संबंध”  tks vius vki eas vR;Ur fof'k"V 

izdkj ds fj'rs  gksrs gS] ds Hkax djus] ,sls fj'rsa ds 

lekIr gks tkus dh ?kks"k.kk djokuas] bR;kfn] bu fo"k;ksa 

ls lacaf/kr fdu U;k;ky;ksa esa D;k dk;Zokgh dh tk 

ldrh gS \ bldk mYys[k vf/kfu;e] 2005 esa ugha gSA 

8- ,sls fj'rksa ls mRiUu gq, cPPkkas ij D;k dksbZ ekufld 

ncko ;k dq.Bk gks ldrh gSA bl laca/k eas fopkj fd;k 

x;k gkss vf/kfu;e] 2005 ls izrhr ugha gksrk gSA uk 

bl laca/k esa fopkj fd;k tkuk izrhr gks jgk gS fd 

,sls cPpksa ds ckY;dky o Nk= thou dh ekufldrk 

ij D;k izHkko iMsxk \ D;k L=h@iq:"k }kjk ,d 

lekt cukus ds fu.kZ; fy;s tkus ds i'pkr Hkh bu 

L=h@iq:"k }kjk lekt rks cuk;k tk;sxk] ijUrq 

lkekftd ftEesnkjh udkjuk bu fj'rksa dk LokHkkfod 

ifj.kke ugha gksxkA  

 de ls de mijksDr dfe;ka Li"V :i ls vf/kfu;e] 2005 

esa gS o blh dkj.k ls ekuuh; lokZsPp U;k;ky; }kjk vf/kfu;e] 

2005 esa iz;ksx dh xbZ /kkj.kk “शादी की प्रकृति में संबंध”   dh O;k[;k 

djrs le; “शादी की प्रकृति में संबंध”   dks okLro eas yxHkx 'kknh gh 



42 
 

?kksf"kr dh tkdj vf/kfu;e] 2005 esa j[kh xbZ dfe;ksa dh iwfrZ 

djrs gq, Mh- os.kqLokeh o bUnzk 'kekZ ds izdj.k eas 'kknh dh ;ksX;rk 

ds og izko/kku tks fd O;fDrxr dkuwuksa esa O;fDr;ksa ij ykxw gS] 

dks “शादी की प्रकृति में संबंध”   ds fy;s ,d vko';d Hkkx Hkh eku 

fy;k x;kA mnkgj.k Lo:i ekuuh; loksZPp U;k;ky; }kjk 

vf/kfu;e] 2005 esa fn;s x;s “शादी की प्रकृति में संबंध”   dh O;k[;k 

djrs le; fuEufyf[kr rF;ksa dks “शादी की प्रकृति में संबंध”  esa 

vko';d vax eku dj vf/kfu;e] 2005 eas okLro eas jgh deh dks 

nwj fd;k x;k gSA bu dfe;ksa dks nwj djus ds i'pkr efgykvksa ds 

vf/kdkjksa laacaf/kr vusdksa dfe;ka vf/kfu;e] 2005 esa gSA tSls fd 

Mh- os.kqLokeh ekuuh; lokZsPp U;k;ky; }kjk bl fo"k; ij tks 

fVIi.kh;ka dh xbZ gS] mudk iqu% mYys[k ;gka djuk mfpr        

gksxk %& 

20. Having noted the relevant provisions in 
The Protection of Women from Domestic Violence 
Act, 2005, we may point out that the expression 
`domestic relationship’ includes not only the 
relationship of marriage but also a relationship `in 
the nature of marriage’. The question, therefore, 
arises as to what is the meaning of the expression 
`a relationship in the nature of marriage’. 
Unfortunately this expression has not been 
defined in the Act. Since there is no direct decision 
of this Court on the interpretation of this 
expression we think it necessary to interpret it 
because a large number of cases will be coming up 
before the Courts in our country on this point, and 
hence an authoritative decision is required. 

22. It seems to us that in the aforesaid Act of 
2005 Parliament has taken notice of a new social 
phenomenon which has emerged in our country 
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known as live-in relationship. This new 
relationship is still rare in our country, and is 
sometimes found in big urban cities in India, but it 
is very common in North America and Europe. It 
has been commented upon by this Court in S. 
Khushboo vs. Kanniammal & Anr. (2010) 5 SCC 600 
(vide para 31). 

24. In USA the expression `palimony’ was 
coined which means grant of maintenance to a 
woman who has lived for a substantial period of 
time with a man without marrying him, and is then 
deserted by him (see ‘palimony’ on Google). The 
first decision on palimony was the well known 
decision of the California Superior Court in Marvin 
vs. Marvin (1976) 18 C3d660. This case related to 
the famous film actor Lee Marvin, with whom a 
lady Michelle lived for many years without 
marrying him, and was then deserted 1 by him and 
she claimed palimony. Subsequently in many 
decisions of the Courts in USA, the concept of 
palimony has been considered and developed. The 
US Supreme Court has not given any decision on 
whether there is a legal right to palimony, but there 
are several decisions of the Courts in various States 
in USA. These Courts in USA have taken divergent 
views, some granting palimony, some denying it 
altogether, and some granting it on certain 
conditions. Hence in USA the law is still in a state of 
evolution on the right to palimony. 

25. Although there is no statutory basis for 
grant of palimony in USA, the Courts there which 
have granted it have granted it on a contractual 
basis. Some Courts in USA have held that there 
must be a written or oral agreement between the 
man and woman that if they separate the man will 
give palimony to the woman, while other Courts 
have held that if a man and woman have lived 
together for a substantially long period without 
getting married there would be deemed to be an 
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implied or constructive contract that palimony will 
be given on their separation. 

26. In Taylor vs. Fields (1986) 224 Cal. Rpr. 
186 the facts were that the plaintiff Taylor had a 
relationship with a married man Leo. After Leo died 
Taylor sued his widow alleging breach of an implied 
agreement to take care 1 of Taylor financially and 
she claimed maintenance from the estate of Leo. 
The Court of Appeals in California held that the 
relationship alleged by Taylor was nothing more 
than that of a married man and his mistress. It was 
held that the alleged contract rested on 
meretricious consideration and hence was invalid 
and unenforceable. The Court of Appeals relied on 
the fact that Taylor did not live together with Leo 
but only occasionally spent weekends with him. 
There was no sign of a stable and significant 
cohabitation between the two. 

28. Thus, there are widely divergent views 
of the Courts in U.S.A. regarding the right to 
palimony. Some States like Georgia and 
Tennessee expressly refuse to recognize palimony 
agreements 

 33. In our opinion a ‘relationship in the 
nature of marriage’ is akin to a common law 
marriage. Common law marriages require that 
although not being formally married :- (a) The 
couple must hold themselves out to society as 
being akin to spouses. (b) They must be of legal age 
to marry. (c) They must be otherwise qualified to 
enter into a legal marriage, including being 
unmarried. (d) They must have voluntarily 
cohabited and held themselves out to the world as 
being akin to spouses for a significant period of 
time. (see ‘Common Law Marriage’ in Wikipedia on 
Google) In our opinion a ‘relationship in the nature 
of marriage’ under the 2005 Act must also fulfill the 
above requirements, and in addition the parties 
must have lived together in a ‘shared household’ as 
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defined in Section 2(s) of the Act. Merely spending 
weekends together or a one night stand would not 
make it a ‘domestic relationship’. 34. In our opinion 
not all live in relationships will amount to a 
relationship in the nature of marriag8e to get the 
benefit of the Act of 2005. To get such benefit the 
conditions mentioned by us above must be 
satisfied, and this has to be proved by evidence. If 
a man has a ‘keep’ whom he 1 maintains financially 
and uses mainly for sexual purpose and/or as a 
servant it would not, in our opinion, be a 
relationship in the nature of marriage. 

 35. No doubt the view we are taking would 
exclude many women who have had a live in 
relationship from the benefit of the 2005 Act, but 
then it is not for this Court to legislate or amend 
the law. Parliament has used the expression 
`relationship in the nature of marriage’ and not 
`live in relationship’. The Court in the grab of 
interpretation cannot change the language of the 
statute. (Emphasis Supplied) 

 ekuuh; loksZPp U;k;ky; dh Mh-os.kqLokeh ds izdj.k esa fd;s 

x;s fopkjksa ls Hkh vk;ksx ds bl er dks cy feyrk gS fd vf/kfu;e] 

2005 esa dbZ dfe;ka gS vkSj ekuuh; loksZPp U;k;ky; }kjk bu 

dfe;ksa dh vksj /;ku vkd`"V fd;k gSA ;gh ugha cfYd ekuuh; 

loksZPp U;k;ky; us ;g Hkh ik;k gS fd 'kknh ds leku fj’rksa 

¼fyo&bu&fjys’kuf’ki½  ds fo"k; ij vc rd fons’kksa esa Hkh dksbZ 

Li"V dkuwu ugha cuk;s tk lds gS tcfd Hkkjr esa fons’kh laLd`fr 

ls bl fo"k; ij Kku izkIr djus dk iz;Ru fd;k tk jgk gSA fof/k 

fuekZrkvksa dks bu rF;ksa dks /;ku esa j[kdj ekuo laca/kksa ls lacaf/kr 

vR;Ur laosnu’khy fo"k; ij fopkj fd;k tkuk pkfg;sA  
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 pwafd vf/kfu;e] 2005 esa u;s fj’rs] 'kknh ds leku fj’rs] dks 

ekU;rk dks iznku dh xbZ gS ijUrq vf/kfu;e] 2005 esa Li"Vrk ugha 

gksus ij Mh-os.kqLokeh ds fu.kZ; ds i'pkr ekuuh; loksZPPk U;k;ky; 

}kjk fo"k; ij Jhefr bUnzk 'kekZ ds izdj.k esa vf/kfu;e] 2005 ds 

laca/k esa fuEufyf[kr fVIi.kh;ka dh gS %&  

RELATIONSHIP IN THE NATURE OF MARRIAGE:  

33. Modern Indian society through the DV 
Act recognizes in reality, various other forms of 
familial relations, shedding the idea that such 
relationship can only be through some 
acceptable modes hitherto understood. Section 
2(f), as already indicated, deals with a 
relationship between two persons (of the 
opposite sex) who live or have lived together in 
a shared household when they are related by:  

a) Consanguinity 

b) Marriage  

c) Through a relationship in the nature of      
marriage  

d) Adoption  

e) Family members living together as joint 
family.  

34. The definition clause mentions only five 
categories of relationships which exhausts itself 
since the expression “means”, has been used. 
When a definition clause is defined to “mean” 
such and such, the definition is prima facie 
restrictive and exhaustive. Section 2(f) has not 
used the expression “include” so as to make the 
definition exhaustive. It is in that context we 
have to examine the meaning of the expression 
“relationship in the nature of marriage”.  

https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/542601/
https://indiankanoon.org/doc/1316495/
https://indiankanoon.org/doc/1316495/
https://indiankanoon.org/doc/1316495/
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35. We have already dealt with what is 
“marriage”, “marital relationship” and “marital 
obligations”. Let us now examine the meaning 
and scope of the expression “relationship in the 
nature of marriage” which falls within the 
definition of Section 2(f) of the DV Act. Our 
concern in this case is of the third enumerated 
category that is “relationship in the nature of 
marriage” which means a relationship which 
has some inherent or essential characteristics 
of a marriage though not a marriage legally 
recognized, and, hence, a comparison of both 
will have to be resorted, to determine whether 
the relationship in a given case constitutes the 
characteristics of a regular marriage.  

36. Distinction between the relationship in 
the nature of marriage and marital relationship 
has to be noted first. Relationship of marriage 
continues, notwithstanding the fact that there are 
differences of opinions, marital unrest etc., even if 
they are not sharing a shared household, being 
based on law. But live-in-relationship is purely an 
arrangement between the parties unlike, a legal 
marriage. Once a party to a live-in- 
relationship determines that he/she does not 
wish to live in such a relationship, that 
relationship comes to an end. Further, in a 
relationship in the nature of marriage, the party 
asserting the existence of the relationship, at any 
stage or at any point of time, must positively prove 
the existence of the identifying characteristics of 
that relationship, since the legislature has used 
the expression “in the nature of”.  (Emphasis 
Supplied) 

Jhefr bUnzk 'kekZ ds izdj.k esa fn;s x;s fu.kZ; ds in la[;k 

36 esa 'kknh o “शादी की प्रकृति में संबंध”   o fyo&bu&fjys’kuf’ki 

fj’rs esa tks vUrj n’kkZ;k x;k gS og vR;Ur egRoiw.kZ gSA 'kknh esa 

i{kdkjku esa erHksn gksus ls gh ugha ijUrq oSokfgd laca/k fcxM+ tkus 

https://indiankanoon.org/doc/1316495/
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ij o mlds Ik’pkr i{kdkjku dk vyx jguk o vyx edku esa 

jgus ls Hkh 'kknh dk laca/k lekIr ugha gks tkrk gSA vk;ksx ;gka 

mYysf[kr djuk pkgsxk fd 'kknh ds laca/k foPNsn fof/k vuqlkj 

LFkkfir izfdz;k ls gh fd;s tk ldrs gSA tcfd “शादी की प्रकृति में 

संबंध”   esa nksuksa i{kdkju }kjk vFkok ,d Hkh i{kdkj }kjk] orZeku 

dkuwu ds jgrs] fcuk nwljs i{k dks fdlh izdkj dh lwpuk fn;s gh 

'kknh ds leku fj’rs dks lekIr fd;k tk ldrk gSA vFkkZr ,d 

xyr dk;Z djus okyk O;fDr viuh xyrh dk Qk;nk nwljs i{k 

dks 'kkfjjhd] ekufld] vkfFkZd] lEeku tSls vusdkas izdkj dh ihM+k 

ns ldrk gS o efgyk dks ifjR;kDrk cukdj mlh ds lkeus vU; 

efgykvksa ds lkFk 'kknh ds leku fj’rs cukdj jg ldrk gSA vc 

rd tks Hkh iBu lkexzh izkIr gks lds] mlesa iq:"k dks fn;s x;s 

bl vf/kdkj ls efgykvksa dh j{kk fdl izdkj ls gks ldrh gS 

mYYks[k ugha gSA okLro esa vf/kfu;e] 2005 esa “शादी की प्रकृति में 

संबंध”   dh ekU;rk iq:"k dks efgykvksa ds lkFk f[kyokM+ djus] 

izrkfM+r djus o vusdksa izdkj dh gkfu igqapkusa ftudk dksbZ mipkj 

ugha gS ds vf/kdkj iznku djrs gSA lEiUu O;fDr;ksa }kjk efgykvksa 

ds Hkj.k&iks"k.k o jgok’k nsdj NksM+us dk vf/kdkj dks fof/kd 

ekU;rk nsus ds fo"k; ij lk/kkj.kr;k ekSu gh mRrj le>k x;k 

gSA  

’kknh ds fj'rksa dk egRo le>rs gq, ekuuh; loksZPp 

U;k;ky; }kjk Jhefr lhek cuke Jh v'ouh dqekj ds fu.kZ; 

fnukad 14-02-16 esa Hkkjr o"kZ eas fookg iathdj.k lacaf/kr YkxHkx 

lHkh dkuwuksa dk] ftuesa o"kZ 1872 ds iath;u The Indian Christian 
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Marriage Act of 1872 ls yxkdj o"kZ 2001 esa gfj;k.kk ljdkj 

}kjk cuk;s x;s] Hariyana Hindu Merriag Regulation Rules, 

2001 rd ij fopkj dj dsUnz ljdkj o lHkh jkT; ljdkj dks 

funsZ'k tkjh fd;s x;s fd dsUnz ljdkj] fookg iathdj.k fu;e 

Hkkjr ds lHkh jkT;kas esa cuk;s tkuk rhu ekg esa lqfuf'pr djk;saA 

;gh ugha ekuuh; loksZPPk U;k;ky; }kjk Li"V funsZ'k fn;s x;s gS 

fd bu fu;eksa dks izHkkoh djus ds fy;s vf/klwpuk tkjh djokbZ 

tkosaA  

Åij ds inksa esa 'kknh dk egRo vko’;drk o Lor% ifj.kke 

ij fopkj djus ij vf/kfu;e] 2005 esa /kkjk 2 ¼f½ ds rgr fof/k 

}kjk ekU;rk izkIr u;s laca/k “relationship in the nature of 

marriage” (“शादी की प्रकृति में संबंध” ) dk rqyukRed v/;u fd;k 

gSA vk;ksx dh jk; esa 'kknh ds fj’rs dk egRo orZeku le; esa Hkh 

fdlh mfpr dkj.k ls de ugha gqvk gS o ;g fj’rk vius vki esa 

,d mPpre Lrj dk fj’rk gSA vf/kfu;e] 2005 dh /kkjk 2 ¼f½ ds 

rgr ekU;rk izkIr fj’rk “relationship in the nature of 

marriage”(“शादी की प्रकृति में संबंध” ) rFkk bl fj’rs dks ikfjokfjd 

laca/k dh ifjHkk"kk /kkjk 2 ¼f½ esa lEefyr djus ls ek= efgykvksa 

dks ,d fookfgr efgyk dh rqyuk esa vf/kfu;e] 2005 ls mfpr 

lqj{kk] lEeku ¼fMxfuVh½ o lkekftd eku lEeku izkIr ugha gksrk 

gSA vr% bu lHkh dfe;ksa dh iwfrZ “relationship in the nature 

of marriage” (“शादी की प्रकृति में संबंध” ) dks ekuuh; loksZPp ds 

fu.kZ;ksa esa dh xbZ fVIi.kh dh ikyuk djrs gq, vf/kfu;e] 2005 esa 
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la’kks/ku dj bls ,d izdkj dh 'kknh ?kksf"kr dj efgykvksa dk eku 

lEeku lqjf{kr fd;k tk ldrk gSA bl gsrq O;fDr ds futh 

oSokfgd dkuwu esa ¼iluZy ykWt½ ykxw fd;s tk ldrs gSA ekuuh; 

loksZPp U;k;ky; ds mijksDr lHkh fu.kZ; ls ,d gh lkj izdV 

gksrk gS fd vf/kfu;e] 2005 esa j[kh xbZ xEHkhj deh dh iwfrZ 

“relationship in the nature of marriage” (“शादी की प्रकृति में 

संबंध” ) gsrq vusdksa 'kknh ds fu;eksa dks ykxw fd;s cxSj efgykvksa 

dks ,d oLrq ds :i esa iq:"k dke esa ys ysxkA ekuuh; loksZPp 

U;k;ky; }kjk 'kknh dh izd`fr ds laca/k esa O;k[;k djus ds dkj.k 

ls ,d iq:"k ;k efgyk 'kknh’kqnk O;fDr ls 'kknh dh izd`fr ds 

laca/k ugha j[k ldrs gS] vU;Fkk vf/kfu;e] 2005 esa ,slk dksbZ 

izfrca/k ugha gSA ekuuh; loksZPp U;k;ky; ds fu.kZ; ls gh ;g 

/kkj.kk dh tk ldrh gS fd ,d O;fDr ,d le; esa ,d gh 'kknh 

ds izd`fr dk laca/k j[k ldrk gSA ijUrq ;g rF; vf/kfu;e] 2005 

vafdr ugha gSA ekuuh; loksZPp U;k;ky; ds bu fu.kZ;ksa ds Ik’pkr 

Hkh 'kknh dh izd`fr ds laca/k dks Hkax djus ds dkj.k o rfjds] u 

rks vf/kfu;e] 2005 esa o u gh vU; izdkj ls Li"V gSA ;gka iqu% 

mYys[k djuk vko’;d gS fd orZeku fof/k] vf/kfu;e] 2005 dh 

fLFkfr ds vuqlkj iq:"k dks iw.kZr;k LoSPNkpkjh o efgykvksa ds izfr 

vekuoh; fj’rs Hkax dk vf/kdkj izkIr gSA brus LoSPNkpkjh vf/kdkj 

o Hkh brus laosnu’khy vifjorZuh; fj’rksa ds Hkax djus ds vf/kdkj 

fdlh Hkh /keZ] tkfr vFkok lewg esa tc Hkh ik;s x;s] ekuuh; 

U;k;ky;ksa }kjk bl vf/kdkj dks efgykvksa ds vf/kdkjksa ds fo:) 

LoSPNkpkjh ¼Manifestly Arbitrary½] euethZ  ¼Capricious½] 
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ludh ¼Whimsical½ o foosdghu vf/kdkj ?kksf"kr fd;k x;kA 

vf/kfu;e] 2005 }kjk iqu% efgykvksa dks R;kxus dk LoSPNkpkjh 

¼Manifestly Arbitrary½] euethZ  ¼Capricious½] ludh 

¼Whimsical½ o foosdghu vf/kdkj iznku dj fn;k gSA ekuuh; 

mPpre U;k;ky; dh lafo/kku ihB }kjk lk;jk ckuks cuke Hkkjr 

la?k ds fu.kZ; ¼2017½ 9 SCC 1 ds in la[;k 104 esa izhoh dkSafly 

ds fu.kZ; jlhn vgen 1931 SCC OnLine PC 78 esa fn;s x;s fu.kZ; 

dks lgh ugha ekurs gq, ekuuh; mPpre U;k;ky; ds 'kehe vkjk 

ds fu.kZ; dks Lohdkj dj rhu rykd dks Hkkjr ds lafo/kku }kjk 

lqjf{kr ewy vf/kdkj ¼vuqPNsn&14½ ds fo:) ?kksf"kr fd;k x;kA 

ftu vk/kkj ij rhu rykd Hkkjr ds ukxfjdksa ds ewy vf/kdkj ds 

fo:) ?kksf"kr fd;k x;k gS] ,sls vf/kdkj vf/kfu;e] 2005 ls iqu% 

iq:"kksa dks izkIr] fcuk fdlh tkfr] /keZ ds HksnHkko] gj iq:"k dks 

izkIr gks x;s gSaA ;gka ;g mYys[kuh; gS fd efgykvksa dks fcuk 

fdlh dkj.k] LosPNkpkjh rjhds ls] euethZ ls fdlh Hkh fLFkfr esa] 

“शादी की प्रकृति में संबंध” ls R;kxus ds fo"k; ij D Velusamy Vs. D. 

Patchaiammal, (2010)  10 SCC 469 o Indra Sarma vs V.K.V.Sarma, 

(2013) 15 SCC 755 ds izdj.kksa esa ekuuh; mPpre U;k;ky; dk 

/;ku vkd`"V ugha fd;k x;k tks fd mijksDr nksuksa fu.kZ;ksa ls Li"V 

gS vkSj ekuuh; mPpre U;k;ky; }kjk mDr fu.kZ;ksa esa “शादी की 

प्रकृति में संबंध” fdu U;wure 'krkZsa dk gksuk rks ?kksf"kr fd;k x;k 

ijUrq ,sls fj’rksa dh lekfIr ds lEcU/k esa vf/kfu;e] 2005 esa dksbZ 

izko/kku o 'krsZa ugha gksus ds lEcU/k esa fopkj dj vkns’k ikfjr ugha 

fd;k x;kA ijUrq ekuuh; mPpre U;k;ky; dh lafo/kku ihB dk 
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lk;jk ckuks izdj.k esa fn;k x;k fu.kZ; vfUre o ck/;dkjh gksus 

ls iq:"k }kjk LosPNkpkjh rjhds ls fdlh efgyk dks 'kknh dh 

izd`fr esa lEcU/k cukdj gh ugha] cfYd fHkUu izdkj dk fj’rk] fyo 

bu fjys’kuf’ki NksMus dk vf/kdkj ugha gSA ijUrq ;g fLFkfr 

fuf’pr :i ls fyf[kr fof/k esa Li"V :i ls vafdr ugha gksus ls 

efgykvksa ds ekuo vf/kdkjksa dk xEHkhj guu gksxkA vr% vk;ksx 

bl fo"k; ij vf/kfu;e] 2005 esa la’kks/ku djus vFkok vU; dkuwu 

cuk;s tkdj ekuo vf/kdkjksa dh j{kk djus o ekuuh; mPpre 

U;k;ky; }kjk lk;jk ckuks izdj.k esa ikfjr fu.kZ; dh Hkkouk ds 

vuq:i dkuwu cukus dh vuq’ka"kk djrk gSA  

lkajk'k ds :Ik esa] la{ksi esa ;g fu"d"kZ fn;k tk ldrk gS fd 

fookg ifo= cU/ku gks ;k lkekftd vuqcU/k gks] L=h o iq:"k ds fj’rs 

o 'kkfjjhd fj’rs ls lacaf/kr o lekt ds LFkkfir gksus dh izFke dM+h 

gksus ds dkj.k ls fo’o Hkj esa /keZ]tkfr]lH;rk]{ksf=;rk ls Åij mBdj 

ekU;rk izkIr bu fj’rksa esa fo’o Hkj esa fookg esa 'kkfjjhd laca/k ewy o 

vR;Ur vko’;d LoSPNk ls Lohdkj dh xbZ 'krZ gSA bu fj’rksa ls LoNaUnrk 

oftZr gS] ,sls fj’rksa esa ,sls fj’rs ds fy;s izos’k oftZr gSA ;g fj’rs 

vko’;d ;ksX;rk j[kus okys L=h o iq:"k ds chp gh gks ldrs gSA ,sls 

fj’rs vketu ds lkeus 'kknh ds nksuksa i{kdkjku }kjk Lohdkj dj 

vketu dh tkudkjh esa ifr&ifRu ds :Ik esa jguk vko’;d gSA bu 

fj’rksa esa vko’;d rRo gS %& fo’okl] lEkiZ.k] Hkjkslk] ,d&nwljs ij 

fuHkZjrk] ,d&nwljs dh ftEesnkjh Lohdkjuk] ,sls fj’rs ls mRiUu cPpksa 

dh la;qDr ftEesnkjh] fcuk mfpr dkj.k laca/k Hkax ugha djuk] laca/k 

lekIr djus ls iwoZ vkil esa le>us o le>kus dk iz;kl djuk o 
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vko’;drk gksus ij lgkydkjksa dh lgk;rk ysuk vko’;d rRo gSA fj’rs 

dh lEkkfIr ds i'pkr Hkh thoUr ifj;Ur dqN ftEesnkfj;ksa dh ikyuk 

djukA  

ekuuh; loksZPp U;k;ky; }kjk Åij of.kZr fu.kZ;ksa esa ?kksf"kr fd;k 

tk pqdk gS fd /kkjk 2 ¼f½ vf/kfu;e] 2005 esa of.kZr “relationship 

in the nature of marriage” “शादी की प्रकृति में संबंध”  esa 'kknh dh 

'krkZs dh iwfrZ vko’;d gS vkSj ekuuh; loksZPp U;k;ky; ds fu.kZ;ksa ls 

;g Hkh Li"V gS fd “शादी की प्रकृति में संबंध”  esa ;nfi fdlh fjfr&fjokt 

o /kkfeZd vuq"Bku dh vko’;drk ugha gS] ijUrq 'kknh dh izd`fr ds 

laca/k esa ls ek= laca/k cukus ds fy;s izfdz;k dh NwV gS ;k ;w dgka tk 

ldrk gS fd vf/kfu;e] 2005 esa ,ssls laca/k ds fy;s dksbZ izfdz;k 

fu/kkZfjr ugha djus dh xEHkhj deh gS vkSj bu dfe;kas esa ls ftu 

dfe;kasa dh vkSj ekuuh; loksZPp U;k;ky; dk /;ku vkd`"V fd;k x;k 

Fkk mu dfe;ksa dh iwfrZ U;kf;d fu.kZ; ls dh xbZ gSA ijUrq Li"V gS 

fd efgykvksa ds ekuo vf/kdkjksa dks lSd.Mksa o"kZ iwoZ ls Lo;a lekt] 

tkfr] /keZ }kjk gh ugha cfYd bl fo"k; ij fof/k cuus ls iwoZ :<+h 

¼Custom½ ;k izFkk ¼Usages½ dks U;k;ky;ksa }kjk ekU;rk iznku dj 

L=h ds ekuo vf/kdkjksa dh iq:"kksa ls j{kk djus ds fy;s fcuk fdlh 

dkj.k LoSPNkpkjh rfjds ls o euekus vf/kdkjksa dk iz;ksx dj L=h dks 

gj fLFkfr esa NksM+us dh iq:"k }kjk ekaxs x;s ;k iz;ksx esa fy;s x;s 

vf/kdkjksa dh vR;Ur xEHkhj 'kCnksa esa fuUnk djus ds i'pkr Hkh vf/kfu;e] 

2005 esa iq:"k dks L=h dks mi;ksx dj frLd`r dj] viekfur dj] 

izrkfM+r dj fcuk fdlh dkj.k NksM+us ds vf/kdkj iznku dj fn;s x;s gSA 

vk’p;Ztud gS fd iq:"k ds bl izdkj ds vagdkjh O;ogkj o vf/kdkj 
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ds laca/k esa efgykvksa }kjk Hkh iwjk fojks/k ugha fd;k x;k gS uk fdlh 

lekt lq/kkjdksa }kjk Hkh fojks/k fd;k x;k gSA ;gka rd fd lSd.Mksa Ok"kksZsa 

ls iq:"k ds ,sls vagdkjh] LoSPNkpkjh O;ogkj ds laca/k esa] vxj lgh gS 

rks] i{k esa ,d Hkh rdZ dgh ij izkIr ugha gks jgk gSA LokHkkfod gS 

iq:"k ds ,sls O;ogkj ds i{k esa o ukjh vR;kpkj ds laca/k esa dksbZ rdZ 

ugha gSA  

 mijksDr v/;u ds i'pkr vk;ksx jkT; ljdkj dks fuEufyf[kr 

vuq’ka"kk djuk mfpr le>rk gS %& 

vf/kfu;e] 2005 ls “relationship in the nature of 

marriage” “शादी की प्रकृति में संबंध”  dks izFke ckj Hkkjr esa fof/kd 

ekU;rk iznku dh xbZ gS ijUrq bl laca/k o fo"k; ij vU; dksbZ Hkh 

fof/k ugha gksus ls o 'kknh ds laca/k ds fy;s tks Hkh fof/k] :f<+] izFkk gS 

muesa fo"k; ij lEiw.kZ fof/k gS vFkkZr lHkh lsYQ duVsUM dkuwu gS 

mldh leku vf/kfu;e] 2005 dks fofHkUu O;fDrxr dkuwu o dkWeu 

eSfjt dksM@flfoy eSfjt dkuwu esa cuk;s x;s izko/kkuksa rFkk ekuuh; 

loksZPPk U;k;ky; ds fn;s x;s fu.kZ;ksa dks /;ku esa j[krs gq, 

“relationship in the nature of marriage” “शादी की प्रकृति में 

संबंध”  ds laca/k esa lsYQ duVsUM Fdkuwu cuk;s tk;sa ftuesa dk mYys[k 

Li"V :Ik ls fd;k tk;s tSls %& “relationship in the nature of 

marriage”  

1- ds fj’rs ds fy;s i{kdkjku dh D;k ;ksX;rk gksxhA 

2- dkSu&dkSu O;fDr ,sls fj’rs LFkkfir djus ds v;ksX; gksxsaA 

3- ,sls fj’rs dks fdl izdkj ls lkoZtfud rkSj ij i{kdkjku 

Lohdkj djsxsa rkfd ;g fj’rsa vketu dh tkudkjh esa jgss 
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vkSj vU; O;fDr fj’rsa dh Ftkudkjh ds vHkko esa /kks[kk ugha 

[kk ldsaA 

4- ,sls fj’rksa ds iathdj.k dh izfdz;k fu/kkZfjr dh tkdj ,sls 

fj’rksa dk iathdj.k vko’;d ?kksf"kr fd;k tkosa vkSj ekuuh; 

loksZPp U;k;ky; Jhefr lhek cuke v’ojh dqekj fu.kZ; 

fnukad 14-02-2006 esa fn;s x;s funZs’kksa dh ikyuk ,sls 

fj’rksa ds fy;s Hkh ck/;dkjh ?kksf"kr dh tkosaA 

5- ,sls fj’rksa ds i{kdkj fdu&fdu ifjfLFkfr;ksa esa o fdl fof/k 

ls fj’rsa lekIr dj ldrs gSA ,sls fj’rsa lekIr djus ls iwoZ 

vko’;d :Ik ls ijke’kZ ¼Counselling½ dk izko/kku j[kk 

tk;saA 

6- ,sls fj’rsa lekIr fd;s tkus dh izfdz;k ds nkSjku o mlds 

Ik’pkr U;k;ky; ftyk U;k;k/kh’k Lrj ls de ugha }kjk lHkh 

izdkj ds fooknksa ds fuLrkj.k dk izko/kku fd;k tk;sa ftlesa 

rRdky vUrfje lgk;rk ds vkns’k o Rofjr ikyuk ds izko/kku 

vf/kfu;e] 2005 esa tksM+s tk;sA   

7- pawfd vf/kfu;e] 2005 dh /kkjk 2¼f½ dh fof/kd /kkj.kk 

¼Legal Fiction½ ls “शादी की प्रकृति में संबंध”  dks ?kjsyw fj’rs 

¼Domestic Relationship½ 'kkfey fd;k x;k gSA vr% ;g 

fj’rk 'kknh dk ,d izdkj gS] vf/kfu;e] 2005 esa ?kksf"kr 

fd;k tkosaA  

vk;ksx dk er gS fd Hkkjrh; lafo/kku ds vuqPNsn&21 esa O;fDr 

ds thou ds vf/kdkj ls rkRi;Z] O;fDr ds lEekuiwoZd thou ls gS] 

u fd ek= i'kqor~ thou ls] tSlk fd ekuuh; mPpre U;k;ky; ds 
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vusdkusd fu.kZ;ksa ls vafre :i ls ?kksf"kr fd;k tk pqdk gSA Hkkjrh; 

lafo/kku esa iznku thou ds ewy vf/kdkj dk R;kx ugha fd;k tk 

ldrk gS vkSj ;s Hkh ekuuh; mPpre U;k;ky; ds vusdkusd fl)karksa 

ls ck/;dkjh :i ls ?kksf"kr fd;k tk pqdk gSA fdlh efgyk dk 

"j[kSy" (Concubai) thou fdlh Hkh n`f"V ls efgyk dk lEekuiwoZd 

thou (Dignified Life) ugha dgk tk ldrh gSA "j[kSy" (Concubai) 

'kCn vius vki esa gh vR;Ur xEHkhj pfj=guu djus okyk ,oa ?k`f.kr 

lEcks/ku gSA vr% fdlh efgyk }kjk vius lEekuiwoZd thou dk R;kx 

dj viekutud thou] "j[kSy" ds :i esa thou] thus dk vf/kdkj 

ugha gSA bl izdkj ds thou dh ekax dj efgyk Lo;a Hkh vius thou 

ds ewy vf/kdkjksa (Fundamental Rights) dh lqj{kk ugha dj ikrh 

gSA vk;ksx dk mi;qZDr er lu~ 1927 esa ekuuh; Privy Council }kjk 

fn;s x;s fu.kZ; o ekuuh; mPpre U;k;ky; }kjk lu~ 1952 esa 

xksdypUn cuke izoh.kdqekj] lu~ 1978 esa cnzhizlkn cuke Director 

of consolidation o lu~ 2008 esa rqylk cuke nqxkZR;k rFkk vUr esa 

lu~ 2013 eas Jherh bUnzk 'kekZ (2013) 15 SCC 755  ds izdj.k esa 

?kksf"kr fof/kd ?kks"k.kk ds cjkcj gSA vr% ,sls fj'rksa esa Live in 

Relationship dks izksRlkgu nsuk rks nwj] ,sls fj'rksa ls efgykvksa dks 

nwj jgus ds fy, l?ku tkx:drk vfHk;ku pykdj ,sls fj'rksa dh 

gkfu;kas ls efgykvksa dks cpkuk lHkh ekuo vf/kdkj j{kdksa] vk;ksxksa o 

ljdkjh foHkkxksa rFkk ljdkj dk drZO; gksuk pkfg,A bl gsrq rRdky 

vko';d dk;Z djuk jkT; o dsUnz ljdkj dk nkf;Ro gSA ;g vR;Ur 

vko';d fo"k;] vf/kfu;e] 2005 esa u;s fj'rs "'kknh ds leku 

fj'rk@'kknh dh izd`fr esa lEcU/k" dks ikjhokfjd fj'rs dh ifjHkk"kk esa 



57 
 

lfEefyr fd;s tkus ds dkj.k ls mRiUu gq, Hkze ls efgykvksa dks 

xqejkg dj 'kCn] "Live in Relationship" LFkkfir djus dh izo`fRr dks 

jksduk vR;Ur vko';d gSA vr% bl lEcU/k esa ekuuh; mPpre 

U;k;ky; }kjk Jherh bUnzk 'kekZ ds izdj.k esa in la[;k 61 o 62 esa 

fn;s x;s funsZ'kksa dh ikyuk djus gsrq jkT; ljdkj esa vUrfuZfgr 

fo/kkf;dh; 'kfDr;ksa dk bLrseky dj jkT; ljdkj Lo;a dkuwu cuk 

ldrh gS rFkk dsUnz ls bl lEcU/k esa dkuwu cukus dk vuqjks/k dj 

ldrh gSA   

vkns'k dh izfrfyfi eq[; lfpo] jktLFkku ljdkj] t;iqj ,oa 

vfrfjDr eq[; lfpo] x`g foHkkx] jktLFkku ljdkj] t;iqj dks 

ikyukFkZ izsf"kr dh tkosaA  

 

        ¼U;k;ewfrZ egs’kpUnz 'kekZ½ 

            lnL;  

 

        ¼U;k;ewfrZ izdk’k VkfV;k½ 

          v/;{k 

 

 

 

 


